
City of Burlington

Zoning Statute of Limitations

& Grandfathering Policy



Duty to Enforce

“If any street, building, structure, or land is or is proposed to be 

erected, constructed, reconstructed, altered, converted, maintained, or 

used in violation of any bylaw adopted under this chapter, the 

administrative officer shall institute in the name of the municipality 

any appropriate action, injunction, or other proceeding to prevent, 

restrain, correct, or abate that construction or use, or to prevent, in or 

about those premises, any act, conduct, business, or use constituting a 

violation.  A court action under this section may be initiated in the 

Environmental Division, or as appropriate, before the Judicial 

Bureau, as provided under section 1974a of this title.” 24 V.S.A. 

§4452.



Affirmative Defenses 

• 15 year statute of limitations per 24 V.S.A. 

§4454(a)

• “Grandfathered”—pre-existing legal non-

conformity



Statute of Limitations versus 

Grandfathering
• The zoning statute of limitations and grandfathering are two 

different legal concepts.  Each status carries a different 

significance for a property.  

• The statute of limitations, when applicable, bars the City from 

enforcing against a zoning violation.  The violation becomes an 

unenforceable violation. 

• A use or structure that does not conform to the current 

regulations, but did at one time, is considered a legal pre-

existing nonconformity--grandfathered.      While 

nonconforming, it is not considered a violation as it was legally 

conforming at one time.



Statute of Limitations

“An action, injunction, or other enforcement proceeding relating to 

the failure to obtain or comply with the terms and conditions of any 

required municipal land use permit may be instituted under section 

1974a, 4451, or 4452 of this title against the alleged offender if the 

action, injunction, or other enforcement proceeding is instituted 

within 15 years from the date the alleged violation first occurred 

and not thereafter, except that the 15-year limitation for instituting 

an action, injunction, or enforcement proceeding shall not apply to 

any action, injunction, or enforcement proceeding instituted for a 

violation of subchapter 10 of chapter 61 of this title.  The burden of 

proving the date the alleged violation first occurred shall be on the 

person against whom the enforcement action is instituted.”  24 

V.S.A. §4454(a)



Use Exception

For more than a decade, it was the 

interpretation of the Superior Court-

Environmental Division that use violations 

were not time-barred by the statute of 

limitations.  The distinction was based upon 

the theory that use violations are analyzed as 

continuing or recurring violations.



In Re 204 North Avenue NOV, 2019 VT 52

In an August 30, 2019 decision, the Vermont 

Supreme Court, reviewing this issue for the 

first time, reversed the Environmental 

Division’s interpretation regarding the use 

exemption.



In Re 204 North Avenue NOV, 2019 VT 52

• In 204 North Avenue, the City issued a NOV  in July of 

2017 to the property owner for the conversion of the 

property from a duplex to a triplex without zoning 

approval.  In response, the owner argued that the City was 

barred from enforcement by the statute of limitations.  

• Included in the facts developed during the review of the 

matter was that the physical conversion occurred in 1992 

and the assessors became aware of the conversion during 

an inspection in 1993.



In Re 204 North Avenue NOV, 2019 VT 52

• The City argued that it was not barred to 

enforce the NOV by the statute of limitations 

as this was a use violation and pursuant to 

Environmental Division precedent, use 

violations were an exemption to the 15 year 

statute of limitations.  

• The Environmental Division agreed and found 

for the City.  The property owner appealed.



In Re 204 North Avenue NOV, 2019 VT 52

Supreme Ct. logic:

• The plain language of the statute did not distinguish 

between use and structural violations. 

• There is no purpose to the “first occurred” language if 

the statute of limitations doesn’t apply to uses.

• Creating an exception for use violations would 

circumvent legislative intent to streamline title 

searches and increase confidence  in property 

ownership.  



What Didn’t In re 204 North Avenue Address?

• Grandfathering

• Other exemptions specifically written 

or not written within §4454(a)

• Unknown violations

• The status of unenforceable violations

• Timeline for discontinuance



What is Grandfathering?

• A nonconformity that was legally in 

existence prior to a change to the zoning 

ordinance.   

• Grandfathering status may also be obtained 

if the zoning administrator authorizes a lot, 

parcel, structure or use that does not comply 

with the applicable laws, ordinances and 

regulations, and does so in error.  



Treatment for Grandfathered Nonconformities 

• Special considerations may be given to these properties 

within a municipality’s bylaws pursuant to 24 V.S.A. 

§4412(7).

• CDO Article 5, Part 3 provides for the treatment of pre-

existing legal non-conformities in the City of Burlington.  

• Pursuant to CDO §5.3.4 (b) there is generally an one (1) 

year or longer period for discontinuance of a legally pre-

existing nonconforming use (2 years in the E-LM district 

for uses). There is also a provision to apply for a possible 

extension.  



Grandfathering—1973 Policy

• Pertains to a condition that was legal at the time, but 

required a permit, and the only issue is whether or not a 

permit was properly obtained (as opposed to a condition 

that would not have been legal at the time).

• Because of concerns over the availability of 

information/records prior to 1973, any nonconformity that 

1) may have been subject to obtaining zoning permits prior 

to April 26, 1973, 2) can be documented to have existed 

prior to that date, 3) has continuously existed thereafter, 

and 4) has no City or other germane record to the contrary 

will be considered a pre-existing non-conformity.  



Statute of Limitations—Statutory Exceptions 

Remaining exceptions include: 

• A violation of subchapter 10 of chapter 61 (salvage 

yards)—in the plain language of 24 V.S.A. §4454(a).

• Abatement or removal of public health risks or hazards 

(includes Title 18, Health)—in the plain language of 24 

V.S.A. §4454(c).

• Action pursuant to 24 V.S.A. §4470(b)—enforcement of 

appropriate municipal panel decisions by means of 

mandamus, injunction, process of contempt, or otherwise. 

24 V.S.A. §4470(b) is not included in the plain language of 

24 V.S.A. §4454(a)—only lists §§1974a, 4451 and 4452.  



Status of Unenforceable Violations

• Unenforceable violations are not considered 

legal, not granted consideration or 

allowances of “grandfathered” properties.  

See CDO §5.3.2.

• Unenforceable violations are not used for 

calculations to support new development. 

See In re Keenan Conditional Use, 2009 

WL 4396753 (Vt. Envtl. Ct. June 4, 2009).



Timeline for discontinuance

• 24 V.S.A. §4454(a) does not give a specific 

timeline for discontinuance.  

• Pursuant to CDO Section 5.3.2, an unenforceable 

violation that is discontinued for more than 60 

days loses its  unenforceable status.  

• The 60 day discontinuance has upheld by the 

Environmental Division.  Purvis Nonconforming 

Use, No. 45-5-15 Vtec, slip op. at 7-9 (Vt. Envtl. 

Div. Jan. 27, 2016 (Durkin, J.).



Summary

• 204 North Avenue removed the recognized 

use exemption from the 15 year statute of 

limitations.

• Use violations subject to the 15 year statute 

of limitations will now be barred from 

enforcement.

• 204 North Avenue did not address other 

exemptions or status.  


