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TO:  Development Review Board 

FROM: Scott Gustin  

DATE: April 2, 2019 

RE:  19-0547DT; 251 Staniford Road 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

Zone: RL   Ward: 4N 

Owner/Appellant: Lynn Bundy & Joy Black / Ericka Redic   

Request:  Appeal adverse determination relative to triplex status. 

Overview: 

The appellant is seeking a determination relative to triplex use of the subject property.  The 

appellant asserts that the property was constructed as a triplex circa 1964 and has been used 

continuously as such since then.  City records consistently indicate two units (duplex) except for a 

handful of documents referring to 3 units or even to 1 unit.   

 

The subject property is located in the residential low density zone and is ~11,100 sf.  The 

minimum lot size in this zone is 6,000 sf for detached single family dwellings and 10,000 sf for 

duplexes.  Within this zone, single family homes are permitted, duplexes are a conditional use, and 

triplexes are prohibited.  Use as a triplex is nonconforming within this zone.   

 

An affirmative determination for triplex use would be predicated on grandfathered status. 

Grandfathered status (i.e. pre-existing legal non-conformities) pertains to 

lots/parcels/structures/uses that are non-compliant with a current zoning regulation, but were 

compliant prior to a change in the regulations.   

 

Recommendation:  Uphold adverse determination based on the following findings and 

conditions: 

 

I. Findings: 

City records indicate that the home was originally constructed in 1964.  Zoning was originally 

adopted in Burlington in 1947.  The zoning code was comprehensively updated in 1962.  Of 

significant import is the fact that the 1962 zoning code distinguished among residential uses 

(single family home, duplex, multi-family) whereas the 1947 code did not.  At the time this 

residence was built, any residential building with 3 or more dwelling units in this residential zone 

would have required a “special exception” issued by the Zoning Board of Adjustment (Sec. 6509).  

No such permit is evident on file or in the permit log in effect at the time.  ZBA decisions going 

back to the original adoption of zoning in Burlington are available in the city’s zoning permit files.   
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Almost all of the rental billing records refer to 2 rental units.  Just the 2004 rental registration 

refers to 1 rental unit.  All of the rental records show off-site owner info.  Such information 

suggests that two dwelling units are onsite and both are rented by owners who live elsewhere. A 

single minimum housing info sheet from 2009 notes 3 units.  Almost all of the assessor’s records 

refer to 2 dwelling units.  Just a 2004 tax appeal document refers to 3 dwelling units (i.e. 2 income-

producing units upstairs).   

 

The zoning permits for the property cite a variety of “existing” uses: single family, duplex, and 

triplex.  None of the zoning permits on file actually approve a residential use of any number of 

dwelling units.  The only zoning permit on file affecting onsite use is a 1968 Zoning Board of 

Adjustment approval of an onsite real estate office and related sign.    

 

Other evidence provided for consideration includes affidavits, Burlington Electric Department 

records, and Vermont Gas records.   

 

Two affidavits from neighbors, Timothy and Sue Prim, assert that the subject residence has always 

contained 1 dwelling for the family who owned the property and 2 rental apartments upstairs.  

 

The Burlington Electric Department records are inconclusive as to use of the property.  They note 

the presence of four meters going back to April 25, 1989. 

 

The Vermont Gas records refer to #1, #2, and #3 at 251 Staniford Rd going back to 1993, 2008, 

and 1988, respectively.   

 

The foregoing evidence is inconsistent.  Most of the city records point to use as a duplex.  Some 

evidence points to use as a single family home, and other evidence points to use as a triplex.  

 

The determination request subject to this appeal was submitted January 23, 2019.  Following 

review of the evidence and correspondence with the applicants, an adverse determination was 

issued February 19, 2019 as noted below.   

 

This determination is in regard to the above-referenced property, specifically your 

request that the City of Burlington recognize the use of the property as that of a 

triplex.  The City reviewed the following documents/evidence to form its 

determination: 

 

 The City’s zoning permit records 

 The City’s property assessment records   

 The City’s rental registration and minimum housing records 

 2008 Comprehensive Development Ordinance and as amended 

 Zoning Ordinances of 1994, 1973, 1962, and 1947 

 Affidavits of Timothy & Sue Prim 

 Burlington directories 

 Vermont Gas records 

 Burlington Electric records 

 Email correspondence and related documents from Lynn & Ericka Bundy 
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Based on the review of these items, it is the determination of the Planning and 

Zoning Department that use of the property cannot be recognized as a triplex.  

The documentation suggests that the residence contained two dwellings as early 

as 1964.  The City’s documentation consistently shows 2 dwellings except for a 

2004 tax appeal and a 2009 minimum housing info sheet, both showing 3 

dwellings.  Nothing in the zoning permit records approve the creation of a third 

dwelling unit.    

 

The subject property is located in the residential low density zone.  Single family 

homes are a permitted use.  Duplexes are a conditional use.  Multi-family attached 

dwellings (3 units or more) are prohibited.     

 

Triplex use on this property is nonconforming.  Per the 1962 Zoning Ordinance, 

“apartment houses” (3 or more dwelling units) required review and approval of a 

“special exception” by the Zoning Board of Adjustment.  According to 

documentation submitted by the applicant, a 3rd dwelling unit was added 

following purchase of the home by her parents in the mid 1960’s.  No exact date 

is cited as to creation of the 3rd dwelling unit.  No zoning approval of the 3rd unit 

is evident.  In order to be a pre-existing nonconforming (“grandfathered”) use, the 

documentation would need to show that the triplex existed prior to 1962 and has 

remained unchanged since then.  The documentation fails to meet this threshold.  

Current zoning standards prohibit a triplex in this zone.  The triplex use cannot 

now be permitted.   

 

An appeal of this adverse determination was filed March 6, 2019, within the 15-day appeal period.   

  

This matter centers on an assertion of legitimate pre-existing nonconformity.  Most of the city 

documents point to use as a duplex while other documents point to use as a triplex.  A statement 

from Lynn Bundy dated December 26, 2018 asserts that her parents (the original owners) had the 

2nd upstairs apartment added (for a total of 3 units) as an in-law apartment for her grandmother.  

Exactly when the apartment was added is unclear.  The appeal asserts that it was included in the 

original construction.  In any event, it would have required a special exception approval from the 

Zoning Board of Adjustment.  No such approval is evident anywhere.  One could surmise that 

perhaps the residence was approved as a duplex (no special exception needed) and, during 

construction, was modified to include the 3rd unit without the necessary ZBA approval.  It is 

curious; however, that most city records point to use a duplex if, perhaps, a 3rd unit has always 

been present.   

 

The appeal requests relief on three premises: 

 Per 24 VSA 4472 (d) 

 Per 24 VSA 4454 (a) (i.e. the 15-year statute of limitations) 

 Per Sec. 5.3.4 (a) (2) of the CDO (i.e. conditional use approval for expansion of a 

nonconforming residential use) 

 

The first item, 24 VSA 4472 (d), refers to the ongoing enforceability of municipal panel decisions 

(i.e. ZBA or DRB) and the finality of associated appeal periods.  The central problem in this case 

is the lack of such a decision approving the 3rd unit.   
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The second item, 24 VSA 4454 (a), refers to the unenforceability of zoning violations continuously 

in place for more than 15 years.  Case law stemming from decisions of the Vermont Superior 

Court Environmental Division establish that use violations (such as a change from duplex to 

triplex) are not subject to the 15-year statute of limitations.  The appellant correctly notes that a 

similar use violation case is presently pending with the Vermont Supreme Court.  No decision has 

yet been issued.   

 

Sec. 5.3.4 (a) (2) of the Comprehensive Development Ordinance refers to nonconforming 

residential uses (and densities) that may be approved by way of adaptive reuse or residential 

conversion bonuses.  Adaptive reuse is predicated on an historic structure.  The subject property is 

not historically significant. The residential conversion bonus is predicated on conversion of a 

nonconforming nonresidential use to a residential use.  The subject property is not nonresidential.   

 

The applicant is requesting that the property be recognized as a legitimate pre-existing 

nonconformity.  Such a status is predicated on a conforming triplex use before the bylaws changed 

to prohibit them.  The findings above demonstrate that triplex use of the property has never been 

conforming.  While much of the evidence points to use as a duplex, it is important to note that even 

if the property were constructed as a triplex, it was built after the 1962 zoning ordinance and never 

received special exception approval from the ZBA as required.  Lack of such approval is evident in 

the zoning permit files and in the permit log in use at the time.  Under the present standards of the 

Comprehensive Development Ordinance, the triplex use is prohibited in this low density 

residential zone and cannot now be approved.   

 

II. Recommended Motion: 

Uphold the adverse determination 19-0547DT.   

 


