
 Requests: 
 1.  Issue     an     affirmative     pre     existing     non     conforming     use     decision     about     parking     on     the 

 Easement     consistent     with     the     Environmental     Court     orders     to     date. 
 2.  Confirm     the     coverage     calculation     for     the     easement     should     exist     in     the     site     plan     for     the 

 164     North     Willard     St     site     plan. 
 3.  Confirm     the     easement     is     not     green     space     in     coverage     calculations. 
 4.  Issue     a     non     conforming     use     decision     about     parking     on     the     1968     Parcel     because     no 

 determination     of     use     exists. 
 5.  Support     fairness     and     reduce     premature     finality     by     integrating     any     discordant     decisions 

 about     the     same     non     conforming     parking     area     into     one     overall     decision. 
 6.  Approve     a     site     plan     for     my     property. 
 7.  Update     the     site     plan     in     ZP-21-275     to     reflect     the     submitted     site     plan     or     the     site     plan 

 outcome     from     this     appeal. 
 8.  Confirm     this     parking     use     began     as     a     pre-existing     conformity     so     that     we     can     minimize     and 

 reduce     the     neighbors     required     to     participate     if     an     appeal     is     necessary. 

 Background: 
 Below     is     a     narrative     about     this     appeal.     But     if     you     are     interested,     please     take     a     moment     and 
 review     this  timeline  .     I     thinks     it's     a     great     interactive     tool     to     see     the     research     and     history     that 
 supports     the     pre     existing     non     conforming     use     under     appeal.  https://time.graphics/line/537014 

 This     appeal     stems     from     long     lasting     disputes     arising     from     complex     zoning     questions     and     how 
 zoning     and     easements     interact.     I’m     here     to     present     a     pre     existing     non     cofmorming     use     and     the 
 procedural     challenges     that     all     easement     users     are     likely     to     encounter     when     addressing     the 
 historical     zoning     rights     on     easements. 

 In     May     of     2022,     I     signed     the     “Richardson     Settlement”  1  ,     my     second     settlement     with     the     City 
 stemming     from     these     disputes.     It     was     a     pleasure     to     work     with     Head     City     Attorney     Richardson. 
 We     signed     the     Richardson     Settlement     together     knowing     that     it     did     not     address     many     of     the 
 questions     about     how     the     easement     I     use     relates     to     the     CDO     and     left     questions     on     the     1968 
 Parcel     unresolved.     He     told     me     those     questions     were     issues     for     another     city     attorney  2  .     I     did     not 
 know     he     was     planning     to     leave     the     City     and     would     not     be     available     to     reinforce     our     shared 
 intent. 

 Shortly     after     signing     the     Richardson     Settlement     I     returned     to     working     with     Mr.     Gustin     to     approve 
 a     long     awaited     fence     permit,     ZP-21-275.     I     submitted     a     site     plan     for     the     fence     permit.     Mr     Gutstin 
 then     requested     a     supplementary     document     required     as     a     condition     of     the     Richardson 
 Settlement     but     not     for     the     permit     approval  3  .     Mr.     Gustin     chose     the     supplementary     document 
 instead     of     the     site     plan     in     the     Conditions     for     Approval     of     the     Permit.     Descriptions     of     the     gravel 
 on     the     Easement     and     1968     Parcel     were     not     contained     in     the     supplementary     document.     The 
 supplementary     document     is     not     a     site     plan     because     it     does     not     contain     the     dimensions     of     my 
 buildings,     dimensions     of     my     driveway     or     a     complete     coverage     calculation.     It     does     not     represent 

 3  Attachment     3     -     Issue     Permit     -     Scott     Gustin     post     from     May     25,     2022     at     10:07     AM     on     ZP-21-275 
 2  Attachment     2     -     Richardson     Settlement     Email     Communication     -     Minimum     blurb     for     intent     of     settlement 
 1  Attachment     1     -     Richardson     Settlement 



 what     is     on     my     property     now,     like     the     city     checklist     requires.     Right     now     there     is     gravel     in     the 
 areas     of     this     appeal     so     I     documented     them     on     my     site     plan.     My     site     plan     for     this     appeal     should 
 be     the     site     plan     document     I     submitted     which     included     all     required     elements.     I     raised     the     issue 
 with     Mr.     Gustin     through     the     permitting     system     within     15     days     of     the     May     26th     2022     approval.  4 

 The     Permit     system     Appeal     screen     indicated     my     appeal     period     had     ended     over     a     year     ago     in 
 May     of     2021.  5  I     ask     for     relief     because     of     permit     system     misconfiguration     as     to     the     appeal     date 
 and     more     substantively,     I     still     do     not     have     a     site     plan     as     part     of     this     permit     like     the     settlement 
 states     I     shall     have. 

 Since     the     departure     of     Attorney     Richardson,     City     Staff’s     mindset     about     my     property     has 
 reverted.     We’ve     returned     to     aggressive     enforcement     against     non     conformities,     a     lack     of     common 
 sense,     and     treating     my     property     differently     than     my     neighbor     sharing     the     same     contiguous 
 gravel     footprint.     I     look     forward     to     integrating     Environmental     Court     orders     and     the     historical     and 
 continuous     activity     in     these     areas     into     my     property’s     site     plan.     I     hope     we     can     minimize     our 
 detour     and     achieve     the     settlement     that     Attorney     Richardson     and     I     envisioned. 

 Position: 
 City     staff     are     mistaken     that     I     am     prevented     from     receiving     zoning     decisions     on     the     historical 
 parking     uses     of     land     that     I     use     and     maintain. 

 The     Title     Holders     of     158     North     Willard     St.     are     the     “Easement     Owners”.     Their     land     is     subject     to 
 rights     exclusively     used     by     “Easement     Users”,     the     Title     Holder     to     164     North     Willard     St  6  .     Between 
 1978-1983,     Hector     Leclair     owned     these     adjacent     properties     and     created     the     easement     to 
 exclusively     benefit     164     North     Willard     when     he     sold     158     North     Willard     in     1983.     There     have     been 
 9     different     Easement     Owners     since     the     Easement’s     inception.  7  Mr.     Leclair     sold     his     residence     to 
 me     in     July     2013,     47     years     after     he     purchased     it     in     1966. 

 The     keystone     moment     behind     this     8     year     dispute     occurred     11     years     ago     in     the     Summer     of     2011, 
 2     years     before     my     purchase.     Then     Easement     Owners     decided     to     sell     their     property.      To     remedy 
 a     coverage     violation     created     by     an     unpermitted     deck     constructed     a     few     years     earlier,     those 
 Easement     Owners     submitted     the     “Deck     Permit”.  8  The     Deck     Permit     application     characterized     the 
 Easement     as     green     space     in     the     site     plan     coverage     calculation.     The     Deck     Permit     also 
 administratively     approved     a     new     fence.     A     stockade     privacy     fence     replaced     an     existing     wire 
 fence     demonstrating     that     Easement     Owners     used     a     zoning     permit     to     exclude     their     own     access 
 to     the     easement     concordantly     with     the     exclusive     use     granted     to     Easement     Users     by     the     deed. 
 To     further     contradict     the     Easement     Owner’s     claim     that     the     easement     was     green     space,     there     is 
 a     Google     Street     photo     showing     Easement     Users     parking     on     the     easement     and     in     the     parking 
 area     to     the     south     of     the     driveway     in     August     2011  9  while     the     permit     was     submitted. 

 9  Attachment     8     -     Aug     2011     Google     Photo     Street     photo     showing     parking     on     the     easement     and     SPA. 
 8  Attachment     7     -     ZP-12-0277CA     -     The     2011     Deck     Permit     for     Easement     Owners 
 7  Attachment     6     -     Title     Chain     for     158     North     Willard     Produced     by     Harris     Land     Dispute     Resolution 
 6  Attachment     5     -     Deed     for     the     Easement 

 5  Attachment     4     -     Administrative     Appeal     Period     -     Ended     over     a     year     prior     according     to     the     permit     system 
 for     ZP-21-275. 

 4  Attachment     3     -     Issue     Permit     -     Luke     Purvis     post     on     ZP-21-275     that     the     wrong     document     was     used,     Jun     8, 
 22     at     8:54 



 The     8     years     of     litigation     my     family     unwittingly     inherited     since     purchasing     our     home     in     2013     is 
 largely     a     result     of     the     Deck     Permit     that     whitelisted     a     coverage     violation     in     a     way     that     only 
 Easement     Users     would     object     to.     In     June     2014,     new     Easement     Owners,     The     Cleary’s, 
 submitted     the     “Cleary     Complaint”.  10  The     Cleary     Complaint     indicated     the     parking     spanning     our 
 properties     was     newly     constructed,     but     oddly     never     used.     To     the     new     Easement     Owners,     parking 
 on     the     easement     contradicted     the     Deck     Pemit’s     representation     of     the     Easement     as     green     space. 

 The     Cleary     Complaint     requested     a     decision     about     parking     on     the     parcels     known     as     the     “2’     Strip” 
 and     “Easement''     in     an     area     I     labeled     “Southern     Parking     Area”     or     “SPA”     in     earlier     site     plans.  11 

 During     the     investigation     of     the     complaint,     I     represented     the     parking     use     extended     upon     a     3rd 
 parcel     of     land,     the     “1968     Parcel'',     also     within     the     SPA.     The     city     decided     the     best     way     to     proceed 
 was     to     issue     the     “2015     Code     Enforcement     Decision”  12  ,     a     decision     covering     only     the     2’     strip.     The 
 City  did     not  issue     a     decision     about     parking     on     the     Easement     or     the     1968     Parcel.     The     Cleary 
 Complaint     was     left     incompletely     addressed     through     8     years     of     litigation     because     of     an     invisible 
 boundary     line     through     the     parking     area.     The     2015     Code     Enforcement     Decision     indicates     the 
 parking     use     had     discontinued     for     60     days     on     my     property     only,     and     that     I     had     to     restore     the 
 parking     disturbance     to     green     space. 

 I     have     spent     these     last     8     years     defending     only     the     use     of     the     2’     strip     portion     of     the     SPA     with 
 great     investment     of     time,     investigative     energy     and     attorney     resources.     I     have     advocated     for     the 
 pre     existing     non     conforming     use     vigorously,     but     I     lost     because     of     a     procedural     mistake     The 
 mistake     created     finality     from     a     missed     deadline     when     my     representation     tried     unsuccessfully     to 
 combine     the     original     appeal     stemming     from     the     Cleary     Complaint     with     a     series     of     new     violations 
 alleged     by     the     City     Attorney.     To     my     great     disappointment,     the     evidence     I     had     collected 
 demonstrating     the     legal     nature     of     the     parking     use     was     never     heard.     The     use     on     the     2’     strip     was 
 instead     labeled     a     Bianci     Violation     because     of     the     procedural     mistake.  13 

 According     to     Zoning     Staff,     easement     users     are     unable     to     request     a     determination     for     a     historical 
 use     of     an     easement     without     an     easement     owner’s     permission.  14  By     not     completing     its 
 investigation     nor     allowing     me     to     seek     a     determination,     City     Staff     implement     the     ordinance     in     a 
 way     that     prevents     me     from     accessing     the     relevant     and     supportive     provision     of     the     CDO  15  which 
 allows     non     conforming     uses     to     be     enlarged     onto     easements.     This     provision     is     necessary     to 
 address     an     inadequacy     in     zoning     records     concerning     the     nature     of     the     use     on     the     easement     that 
 has     been     identified. 

 It     wasn’t     until     the     tail     end     of     the     zoning     litigation     in     2019     that     important     Environmental     Court 
 orders     regarding     the     interaction     between     zoning     and     my     land     rights     on     the     Easement     were 
 issued.     First,     in     April     2019,     the     Environmental     Court     issued     the     “Bathroom     Permit     Dismissal 

 15  Attachment     14     -     This     provision     is     an     Addendum     allowing     use     enlargement     at     easement     creation. 
 14  Attachment     13     -     Scott     Gustin     posted     on     ZP-22-506     on     Sept     8,     2022     describing     the     by     law     issue. 
 13  Attachment     12     -     April     2015     DRB     Decision.     This     is     the     initial     decision     appealed     to     environmental     court 
 12  Attachment     11     -     January     2015     Code     Enforcement     Decision 
 11  Attachment     10     -     Site     Plans     submitted     during     the     dispute     to     city     staff     showing     the     SPA     and     easement. 
 10  Attachment     9     -     Cleary     Complaint     submitted     in     June     2014. 



 Order”  16  where     a     DRB     approval     that     I     appealed     contesting     the     use     of     the     Easement     as     green 
 space     in     the     Easement     Owners     site     plan     was     dismissed     with     Prejudice.     The     Bathroom     Permit 
 Dismissal     Order     states     that     “applicants     have     relinquished     their     site     plan     application”.     The 
 questions     I     raised     in     appeal  17  have     been     settled     in     my     favor.     The     site     plan     application     was 
 relinquished.     The     City     was     an     interested     party     to     this     appeal.     Later     that     year,     in     December     2019, 
 Part     ii     of     the     Entry     Order     to     the     Motion     in     Limine  18  states     an     easement     holder     can     not     have     their 
 private     land     rights     diminished     by     a     zoning     permit     they     are     not     party     to.     This     resolved     a     multi     year 
 mistake     by     City     Staff     in     my     favor     and     to     the     favor     of     easement     users.     The     Environment     Court 
 ordered     that     my     private     land     rights     on     the     easement     could     not     be     altered     by     the     Deck     Permit     like 
 the     City     claimed.     This     order     implies     an     easement     holder     ought     to     be     able     to     establish     their 
 historical     easement     use     with     a     zoning     application. 

 The     by     laws     the     City     cites     to     prevent     the     easement     appeal     contradicts     the     Order     in     Point     ii     of     the 
 Motion     in     Limine     and     the     Bathroom     Permit     Dismissal     Order.     This     roadblock     exists     only     because 
 Code     Enforcement     did     not     completely     address     the     Clearly     Complaint.     When     the     City     does     not 
 fully     investigate     and     address     complaints     on     easements     or     violations     that     extend     onto     a 
 complainers     property,     it     leaves     the     easement     users     without     the     ability     to     use     the     Enlargement 
 Provision     to     protect     their     deeded     rights     and     historical     use     under     the     CDO. 

 For     an     easement     user     to     be     unable     to     seek     a     non-conformity     determination     also     contradicts     the 
 testimony     the     City     has     given     regarding     non-conformity     determinations     which     plainly     states     a 
 land     owner's     intent     to     discontinue     is     irrelevant     in     a     non-conformity     determination.  19  In     this     case, 
 City     Staff     use     the     Easement     Owners     intention     to     not     document     a     use     they     have     never 
 contributed     to     and     do     not     desire     as     the     entire     reason     for     withholding     a     protective     portion     of     the 
 ordinance     to     the     Easement     User. 

 The     long     term     misapplication     of     finality     by     City     Staff     regarding     the     Deck     Permit     has     created     a 
 major     negative     impact     in     the     decisions     about     parking     within     the     SPA     to     date.     Because     the 
 easement     was     not     part     of     the     January     2015     Code     Enforcement     Decision     despite     both     adjacent 
 parties     requesting     it     be     included,     the     enlargement     provision     across     boundaries     has     never     been 
 available     for     me     to     use.      Timely     enforcement     and     decision     making     about     the     parking     use     of     the 
 easement     were     critical     to     gain     access     to     this     protective     provision     and     show     where     the     enlarged 
 use     originated.     The     only     currently     supported     pathway     for     an     easement     user     to     represent 
 enlarged     non     conforming     uses     is     through     enforcement.     I     seek     to     avoid     the     premature     finality 
 arising     from     a     single     decision     on     one     of     three     parts     of     the     SPA,     earlier     than     the     others,     about     a 
 single     parking     non-conformity. 

 Finally,     returning     to     The     Richardson     Settlement,     it     is     necessary     that     the     site     plan     in     the 
 Conditions     of     Approval     for     the     fence     permit     integrates     the     orders     to     date,     the     site     plan     I 
 submitted,     and     the     settlement's     intention     to     expedite     closure     of     these     related     matters. 

 19  Attachment     18     -     City's     Opposition     where     intent     to     discontinue     is     not     applicable     for     determinations 
 18  Attachment     17     -     Motion     in     Limine     Order,     part     ii     is     the     applicable     section. 
 17  Attachment     16     -     The     Appeal     Questions     that     were     settled     by     the     dismissal     with     prejudice. 
 16  Attachment     15     -     The     April     2019     Order     for     the     dismissal     with     prejudice     of     the     Bathroom     Permit. 
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The above site plan includes in blue, the coverage elements agreed to in the Dan Richardson Settlement. The yellow driveway lines show the access behavior for 
cars into a dedicated area for ingress and egress by vehicles prior to entry onto the Easement and 1968 parcel. Within the green box is the area known as the 2’ 
Strip. Per the settlement an updated site plan will be submitted after the work is completed showing exact placements. Final dimensions will be provided then. 

The orange boundary shows the Easement that is owned by 158 North Willard. The Easement is and has been entirely fenced into 164 North Willard Lot since its 
creation but for a brief period when current Easement Owners removed portions of the fence. 164 North Willard exclusively uses and maintains the easement. The 
1968 parcel, the 3rd piece of parking area on the south of the property was transferred from 158 North Willard to 164 North Willard in 1968. 

The red shows the compacted gravel that has been part of the SPA use, but not included in the enforcement to date. The 2’ strip contains the same contiguous 
compacted gravel shown in the red areas. 
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Issue Permit
! Complete. This step was completed on May 26, 2022 at 2:40pm

Luke Purvis

Scott Gustin

Luke Purvis

Hi Scott, rather than emptily comment in here, would you
mind answering the questions I ask? For example, see the
post from 8/18 that remains un answered. My permit is
due tomorrow and for over two weeks you disregard my
questions and post comments without substance in
response. 

Hi Luke.  You continue to incorrectly think I'm a bad actor in
this matter.  I have no personal interest in what you chose
to do with your property.  If you !le an application with this
o"ce, it will be handled according to the applicable
standards.  Again, your zoning permit for the fence and
other items speci!cally included in the settlement
agreement was approved.  Nothing more, nothing less.  

Scott, fundamentally I just need the document described
and titled with site plan to be a part of what was approved.

10/11/22, 9:01 PM
Page 1 of 11
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Aug 26, 2022 at 7:34 pmLuke Purvis

As part of Dans settlement, I have to submit a !nal site plan
for approval. That site plan will be consistent with the
document title site plan that I already submitted, and
consistent with every other site plan I have submitted. The
document you approved is not my site, is not titled or
described as site plan. It was produced only and entirely for
your request to show net love rage would not increase as
speci!ed in the settlement.

Hi Scott,
I wanted to remind you of point 11 of the ethical principles
in planning per your AICP credential.

11
Not misrepresent facts or distort information for the
purpose of achieving a desired outcome;

That language is nested directly under “ Planning process
participants continuously strive to achieve high standards
of integrity and pro!ciency so that public respect for the
planning process will be maintained. 

Please pay special attention to “public respect for the
planning process” in light of the way my document has
been changed without my permission. The city has has
history of losing and misrepresenting the evidence it
possessed to achieve a a wrong outcome. Now we see with
absolute clarity how the city implements its zoning, -by
painting entirely di"erent stripes at my neighbor’s property
than for my own for same singular non conformity. 

I can not see this any other way than you have distorted the
information to achieve your desired outcome.

10/11/22, 9:01 PM
Page 2 of 11



Aug 24, 2022 at 8:37 pmLuke Purvis

Please correct the distortion of information that has
occurred. If you need to document something to
administer the zoning program on my original document,
that is !ne. What is not !ne is to have the approved site
plan not represent what I submitted

Scott, I think you are confused. I have never sought
approval. I have never used the word approval in any way
for what I am trying to accomplish. I am looking for you to
administer the zoning program without manipulating my
documents without my approval.

Will you restore my site plan to its original condition? 

If not, is there a person who can take a look to help me
understand how this is in any shape or form reasonable? 
so, I will put this on my permit request to the drb as part of
the larger project. I need an answer from you on on this.

Secondly, I’ll repost the question I asked earlier that you
missed,

Aug 18, 2022 at 10:19 am
Luke Purvis

Scott, I found the comment I was looking for in a comment
from zip-22-389 on July 18 2022. I’ll paste it in directly
below. Would you post the 2019 orthophoto that you used
to achieve such a approximation? “ The lot coverage !gure
I've mentioned is an approximation based on 2019
orthophotos that I looked at for your prior determination
request as to the northern and southern parking areas. ”

10/11/22, 9:01 PM
Page 3 of 11



Aug 24, 2022 at 3:04 pm

Aug 18, 2022 at 10:19 am

Aug 18, 2022 at 9:24 am

Scott Gustin

Luke Purvis

Luke Purvis

Hi Luke.  No part of the fence application or related
settlement agreement included recognition of any
nonconformities.  

Scott, I found the comment I was looking for in a comment
from zip-22-389 on July 18 2022. I’ll paste it in directly
below. Would you post the 2019 orthophoto that you used
to achieve such a approximation?

“ The lot coverage !gure I've mentioned is an
approximation based on 2019 orthophotos that I looked at
for your prior determination request as to the northern and
southern parking areas. ”

Scott, I am checking in again on this. Will you or will you not
be correcting your deliberate action to truncate my site
plan document? I need to know this to determine if your
act of manipulation needs to be part of the current round of
permits as a proper and honest action by a zoning
administrator.

Secondly, I can’t !nd the comment where you indicated
you produced the 66.9% lotcoverage via a google maps
estimator. Do you know where the comment went? Are you
able to delete and modify comments after they post such

10/11/22, 9:01 PM
Page 4 of 11



Jul 28, 2022 at 7:35 pm

Jul 19, 2022 at 6:05 pm

Jul 19, 2022 at 10:12 am

Jul 18, 2022 at 7:49 pm

Luke Purvis

Luke Purvis

Scott Gustin

Luke Purvis

that I can’t see the edits? I’d like to have access to the
comment again. Can you help me re over that comment?

Scott, my neighbor is accusing me of lack of good faith and
violating the settlement because of your manipulation to
my site plan in this permit. When will this be corrected? It’s
going on months now.

Scott, you need to !gure how too accomplish your
administrative needs without manipulating the documents
I submit. Nothing more nothing less. Please restore my site
plan to its original condition in this permit.
Thanks, 
Luke

Luke, the approved site plan re"ects the fence application
and the related site changes included in the settlement
agreement.  Nothing more or less.  I understand you are
looking for recognition of the area south of the garage now.
 You have included that in your pending determination
request where it should be.  

10/11/22, 9:01 PM
Page 5 of 11



Jul 18, 2022 at 8:36 am

Jul 17, 2022 at 10:57 am

Scott Gustin

Luke Purvis

Scott, where is my site plan that i submitted? I did not give
you permission to modify or change my site plan. Please
provide explanation as to why my site plan has been
modi!ed without my permission. You do not have a right to
material change my site plan which seems to be what you
are doing. I am not talking about any sort of approvals,,. I
want my site plan that i submitted with this permit to be
re"ected in this permit….not just the changes you have
made without my permission to this site plan,

The site plan was approved for what was included in the
settlement agreement.  Nothing in the settlement
agreement included gravel in the easement or next to the
barn.  The approved site plan re"ects the approved permit
which, in turn, re"ects the settlement agreement. 

Scott, I have an approved site plan from this permit. The
site plan you approved seems to have lost the page of
information that describes the gravel on the easement and
south of the barn. Did you purposefully omit that part of my
site plan? I did not approve any modi!cations to the site
plan I submitted I am asking you if you changed my site
plane because what was approved does not represent what
is submitted. Why is that? 

Secondly, from which document did you pull that 66.9%
number from?
Thanks,
Luke

10/11/22, 9:01 PM
Page 6 of 11



Jul 14, 2022 at 10:08 am

Jul 13, 2022 at 7:18 pm

Jul 13, 2022 at 7:12 pm

Jul 13, 2022 at 5:15 pm

Scott Gustin

Luke Purvis

Luke Purvis

Scott Gustin

Secondly what is the site plan

This zoning permit approved the fence and gates.  It also
approved the other items included in the settlement
agreement, speci!cally the vehicle turn-around and patio. 
 Nothing else.  

Actually, Scott, I don’t feel comfortable with this, please
acknowledge for the record the site plan That was marked
approved contained information documenting gravel on
the easement and south of the barn

Great, so the city acknowledges the original site plan
marked approved contained content documenting the
gravel on the easement and portion of the SPA.

The site plan submitted in conformance with the
settlement agreement was marked "approved" and
combined with the fence details submitted in May 2021.

10/11/22, 9:01 PM
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Jul 5, 2022 at 8:17 pm

Jun 8, 2022 at 8:54 am

May 26, 2022 at 2:40 pm

May 25, 2022 at 10:07 am

Luke Purvis

Luke Purvis

Scott Gustin

Scott Gustin

Dear Scott, it’s been a month without response. I’m not
sure if you manipulated my sight plan to create your
conditions of approval or if this was an oversight, please let
me know. Thank you

Scott, it looks like the document eat coverage o#set, a
response for more detail to my actual site plan was used
for conditions of approval. The original site plan you
mention in your 5/25 note documents extra details on
coverages associated with my property. I want to believe
this was an oversight and can be easily corrected to include
my actual site plan in addition to the detail provided (eat
o#set document) that shows coverage is not expanded.

Zoning application denial reversed with a zoning
application approval May 26, 2022 per April 4, 2022
settlement agreement and following submission of
updated site plan.  

Hi Luke.  I've looked over your updated site plan along with
the recent settlement agreement.  I don't see any lot
coverage info as required by Sec. 9 c of the agreement.  In

10/11/22, 9:01 PM
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Apr 6, 2022 at 8:53 am

Apr 4, 2022 at 4:15 pm

Apr 4, 2022 at 4:09 pm

Scott Gustin

Luke Purvis

Luke Purvis

looking through the records for this property, it looks like
existing lot coverage is ~66.9%.  The site plan for this
application needs to demonstrate no net increase in lot
coverage (i.e. as much or more lot coverage is removed as
is created by the patio).  

Good morning Luke.  I've checked with the city attorney's
o$ce and have con!rmed that, yes, a revised site plan per
item 6) of the agreement is needed in order to issue the
fence permit.  

Hi Scott, I see the is something I n point 6 about the revised
site plan needed for the fence when I looked again..my
mistake…that must have been added late. Is it really
necessary since I’ll be submitting the !nal site plan in a
couple months? Can we just initial a comment on the
existing plan that the 2’ strip does not contain coverage?

Scott, thanks. Please read point 6. No revised site plan is
needed at this time. The fence permit is to be approved
without conditions. The !nal site plan will be submitted
after the work is complete. Thanks
Luke

10/11/22, 9:01 PM
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Apr 4, 2022 at 3:45 pmScott Gustin

Message the reviewer

Hi Luke.  I see that a settlement has been reached.
 Congrats!  Please upload a revised site plan per the April 4,
2022 settlement agreement so the fence application can
be approved.  

Send Message

City of
Burlington, VT

Your Pro!le

Your Records
(/dashboard/records)

Resources

Search for
Records (/search)

Claim a Record
(/claimRecord)

Employee Login
(https://burlingtonvt.viewpointcloud.io)

10/11/22, 9:01 PM
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2,Burlington,

Vermont
in the County of

Grantor
Chittenden

, in the consideration of
Dollars

of
and State of

paid to ray

	 TEN AND MORE 	

full satisfaction by

LILLIAN NORFLEET

South Burlington

and- State of
freely

in the County of
Grantee

Chittenden
, by these presents, do

unto the sard Grant

Vermont

(6for, (Scant. &cU, <So«ufn Atii* Cimflrm ee

LILLIAN NORFLEET

heirs and assigns forever, a
in the

and State of Vermont, described- as

and hex*
certain piece of land in Burlington
County of Chittenden
follows, viz-:

Being a lot of land, with all buildings thereon, located on the easterly
Side of North Willard Street, in Burlington, Vermont, the dwelling house
thereon being known and designated as No. 158 North Willard. Street.

Being all and the same land and premises conveyed to the Grantor herein,
HECTOR J. LECLAIR, by Warranty Deed of GREGORY W, GUHA and JO H. SCRNEtDERMAW
(GUMA) , dated June 6, 1978, and recorded in Volume 		, Page 	 of the
City of Burlington Land Records, except as hereinafter reserved from this
conveyance -

Expressly reserved from this conveyance is an exclusive easement for ingress
and egress and for all other lawful purposes to Grantor, his successors and
assigns, over a small triangular parcel of land more particularly described
as follows: ..i

Commencing at a point situated in the southerly line of premises
know and designated as Mo. 164 North Willard Street, and the
northerly line of premises known and designated as No. 158 North
Willard StTeet (herein conveyed premises) and sixty feet (60')
easterly of the easterly side of North Willard Street; thence
running easterly an additional seventy five (75*) feet along the
first mentioned line to a point narking che northwest corner of
premises conveyed to Grantor herein by Sam and Sarah Lisroan,
by Warranty Deed dated June 5, 1968, and recorded in Volume 190,
Page 106 of the aforesaid Land Records; thence, turning to the
right and running twelve feet (12') to che southwest corner of
the premises conveyed to the Grantor by the last mentioned deed;
thence turning to che right and running westerly seventy six
( 76 1 ) feet to the point or place of beginning.

!

i
I

Reference is hereby made to che aforementioned instruments, the records thereof
and the references therein contained, all in further aid of this description.

RrtumKo.

\CrdSlpv
Oil'i

em

EXHIBIT

i_/fi
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tun Han? _snb tci said granted premises,' with all the priwlcges and ap
purtenances thereof, to the said Grantee

LILLIAN NDRFLEET
and her

And I the said Grantor

81
heirs and assigns, to their, own use and behoof forever;

HECTOR J. LECLAIR

^ for ' myself and
executors and administrators, do covenant with the said Grantee

heirs,my

LILLIAN NORFLEET, and her

heirs arid assigns, that until the ensealing of these presents
the sole owner of the premises, and have good right and title to convey thesame in manner aforesaid, that they are

except as aforementioned; and I

I

I am

Iffm jftrom Entry Eurunabra tire;

Warrant Aitb Srfcnbhereby engage to
whatever,

the same against all lawful claims

ifit $0i(ueiin Jgjjrrrof. I hereunto set
August

my hand and seal
A. D. 19 63.

this day of/*
3m |IrciSi'iw of

x1''

HECTOR J . LECLAIR-e=L

> AtV*~u'&

*.»

©f Tlrrmant,

fflouttlH Chittenden
|s8. At

tJiis- .. Burlington
day of August A. D, 2583,

HECTOR J. LECLAIR

he1 personally appeared, and
died and subscribed, to be

acknowledged, this instrument, by
free act and deed.

yhim
his36(

/ Notary Public

Before me, „

{Title)

19.^^ ,, a! .4??. . M. and recorded

City Octk

Received for record

Attest;

t1
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Table of Constructed Elements Shown in the Site 

Plan 
Description Acres  SQFT 

      
Main     1465 

Barn     896 

Driveway     1593 

Parking Areas     

 Northern    710 

 Southern: No Easement Included   330 

A. Front steps and walk   57 

B. Front Porch Steps/landing to Driveway   17 

C Unit 3 Steps/Landing to driveway   11 

D. Rear steps and landing   15 

E. Fish pond concrete pad   30 

 Total SQFT    5124 

Lot (Assessor records)   0.1849 8054 

      

      
Coverage Calculation    0.636149 



—	 	

See Asstticr C*fiS f«

dimension*
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' • .¦	

"J

PEf

¦H 9

The site plan was submitted for Mediation in August 2016. It shows the parking 
area to the south of the driveway including the 2' Strip, the Easement, and a 
portion of the 1968 Parcel.



Description Sq. Ft.Acres

House: 1465

Garage: 896

Driveway: 1593

Parking area (northern): 923

Parking area (southern): 383

A. Front steps and walk: 57

B. Front porch steps/landing to driveway: 17

C. Unit 3 steps/landing to driveway: 11

D. Rear steps and landing: 15

E. Fish pond concrete pad: 30

Total Sq. Ft. 5390

Lot (per assessor records) 80540.1849

Coverage calculation 66.92%



Bauer
4* Gravel
Farnham

PARTNERS Oanisl N, Famliam Tliomas C. Nuovo EiicGPaikuf Jonathan M. Stebbins

SENSOR COUNSEL Joseph P Btuci John C. Grovel

ASSOCIATES GroggM. Harris Nicole A. Killoran Harry C, Parlor Magan R. Hadson

COLCHESTER 401 Walsr Tower Ciiolo, Suite 101, Colchester, VT 05440

General Phono: 802.&B3.5S3B • Fox: 002.804 7779

Real Estate Phone: 802.879.6323 ¦ Fax: 802.557 3563

WtGNTPEUER By Appointment Only Phone 802.229.2000

Attorneys at Law

August 19, 2016

Michael J. Marks

MarksPowers, LLP

1205 Three Mile Bridge Rd.

Middlebury, VT 05753

Re: Purvis Nonconforming Use, Docket No. 45-5-15

Luke Purvis Private Mediation Statement

Dear Michael:

This letter serves as my client, Luke Purvis', private mediation statement for the August

23, 2016 mediation you will be assisting us with. We ask that you please do not share this

statement with the other mediation participants. Mr. Purvis asked me to relay the following:

Christina and I are looking forward to Tuesday and exploring compromise with you, the

City, and the Clearys. We want to add a few personal notes to our public statement.

There is an item we can offer that may help achieve compromise with the Clearys. If

needed, we would consider purchasing the easement so that the ownership rights align with

usage rights. Please keep this private until you believe it is needed to reach compromise.

We want you to be aware of a topic that is sensitive to us and will make it difficult to

compromise. If there is opportunity to discuss it and find common ground, that would be

worthwhile to us. The previous owner of our property last maintained the parking areas and laid

fresh gravel in March 2013. Before I purchased the property in July 2013, the Clearys

approached us about an alleged expansion of parking in the NPA. The Clearys linked their

willingness to withhold reporting possible violations to the City to our concession of rights to the

easement. We requested that the Clearys report any alleged violations to the City prior to our

purchase. They did not. They delayed filing their reports for 15 months until it was clear we

would not change our use of the easement. Their attempts during that time to leverage a possible

zoning violation in exchange for concession of private land rights made us extremely

uncomfortable and distrustful of our neighbors' motives. This distrust continues today.

Celebrating 40 Years uf Service to Our Community

Colchester | Montpelfar ] North Nero www.vUawaf1icBs.com
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January 29, 2015 
 
LUKE PURVIS 
164 NORTH WILLARD ST 
BURLINGTON, VT  05401 
 
RE:  Complaint # 275063 Located at 164 North Willard Street 
 
Dear LUKE PURVIS: 
 
On September 22, 2014, a notification letter was mailed informing you that the Code Enforcement Office 
received a complaint regarding expansion of the parking area at the above address without a permit; see 
attached photo.   
 
Follow-up inspections were conducted; with you at the property and in the Code Enforcement office.  Code 
Enforcement staff found no parking on your property during the months of September, October and November.  
After reviewing the affidavits submitted in response to the complaint, they have been found inconclusive to 
determine that the 15-year enforcement statute of limitations is applicable on your property.   An additional 
inspection was conducted on January 28, 2015 and no parking was found within the easement.   
Note that any determination regarding parking on your property has absolutely no effect on the easement rights 
of property owners as these are private property agreements of which the City is not a party. 
 
All disturbed areas, as a result of previous parking, must be restored to green space by May 1, 2015; to conform 
to coverage allowances and respect of the setback. 
 
The above is a decision of the Zoning Enforcement Officer, designee of the Burlington Zoning Administrator, 
and may be appealed to the Development Review Board in accordance with the provisions of Comprehensive 
Development Ordinance (CDO) Sec. 2.7.11 and 12.2.2 provided that such appeal is filed within fifteen (15) 
days of January 29, 2015, date of this decision, and accompanied by the appropriate fee ($250.000) in 
accordance with Sec. 3.2.4 (a) of the CDO.  Appeal application shall be filed with the City’s Planning and 

Zoning Office (City Hall, 149 Church Street) by 4 pm on February 13, 2015; an appeal is not perfected until the 
fee is received.  
 
Please feel free to contact me at (802) 864-8518 or jfrancis@burlingtonvt.gov if you have any questions or 
concerns. 
 
Sincerely, 

 
Jeanne Francis 
Zoning Specialist 
 
Enclosure:  Photo dated November 10, 2014 of area in question – no parking 
 
Cc: Nicole A. Killoran, Esq. 
 Joseph Cleary, property owner 158 No Willard St 

 

CODE ENFORCEMENT OFFICE 
  645A Pine St, PO Box 849 
Burlington, VT  05402-0849 

 
VOICE (802) 863-0442 

FAX: (802) 652-4221 
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No parking found.  Area damaged by previous parking shall be restored by May 1, 2015.  
 
 
 
 
 
 



RECEIVED

APR 2 4 2015

COLCHESTER

Burlington Development Review Board

149 Church Street
Austin Hart, Chair

MissaAloisi ¦
Alexander J. LaRosaBurlington, VT 0540 1

www.burlingtonvt.gov/PZ

Telephone: (802) 865-7188

(802) 865-7195 (FAX)

Michael Long

Brad Rablnowitz

Israel Smith

Jonathan Stevens

Alexandra Zipparo, (alternate)
Jim Drummond, (alternate)

Burlington

Burlington Development Review Board

Findings of Fact

Deliberative Hearing Monday, April 13, 2015

Board Members Present: Jonathan Stevens (Vice Chair), Brad Rabinowitz, Michael Long, Israel Smith,

Missa Aliosi .

Staff members present: Ken Lemer

ZP1 5-0797AP

Location: 1 64 North Willard

Zone: RL Ward: 3

Date appeal accepted: February 13, 2015

Appellant/Owner: Nicole Killoran, Esq. /Luke Purvis

Request: Appeal of Code Enforcement Officer's January 29, 2015 "Unsubstantiated Complaint"

determination that parking, along the southern boundary ofProperty, has been expanded.

For clarification, decision issued to Appellant on January 29, 2015 only pertains to the Property at 164

North Willard. The "easement" referred to frequently in documents is located on part of the adjacent

property at 158 North Willard Street. Thus, the expansion ofparking referred to in the Appellant's

decision refers to a strip of land, approximately 2' (w) x 60' (1) on the south side of the driveway and

north ofthe easement on the adjacent property(see attached drawing).

File:

APPLICABLE REGULATIONS:

Sections 2:7.1 1, 12.2.2, and 5.3.2 of the Comprehensive Development Ordinance (CDO); appeal indicates

Appellant will argue 24 V.S.A. § 4454 (a).

RELIEF REQUESTED BY APPELLANT:

That the board reverse Code Enforcement Office's decision and find that the parking area constitutes an

unenforceable violation pursuant to 24 V.S.A.§ 4454 (a).

GROUNDS FOR RELIEF BY APPELLANT:

Appellant provided documents ofProperty history and parking use arguing 15 years statute of limitations

for enforcement.

APPELLANT'S SUBMITTALS:

• February 27, 20 1 5 Summary ofAppeal

• January 29, 201 5 Decision - Exhibit 1

• 2000 Property Lines - Exhibit 2

1
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Statement ofHistorical Usage for 164 North Willard St. - Exhibit 3

1 988 Ortho Photo - Exhibit 4

CITY'S SUBMITTALS:

• Appeal

• January 29, 2015 Decision

• February 4, 2015 Decision

• Affidavits submitted by Property Owner Cleary (158 North Willard St)

• Affidavits submitted by Property Owner Purvis (1 64 North Willard St)

• Aerial Photos ofProperty (1 64 North Willard St)

Drawing of the two Properties indicating approximate location ofeasement

Photos dated September, October, November and January.

Complaint

Background:

A written complaint was submitted to the Code Enforcement Office on June 30, 2014; "North and south

sides of driveway in rear has new parking constructed March 2013, parking on lawn ongoing especially

since April/May 2014 (also visible from Dan's Ct.)".

Code Enforcement Office staff followed up with numerous meetings and correspondence with the parties.

A number of site visits and monitoring were conducted at the Property, as well as, research of City
records, review ofaerial photos and supporting documentation from Appellant and neighbor. Between

September 10, 2014 and January 2015 Code Enforcement staff did not observe any parking south of

driveway at 164 North Willard.

In response to the complaint the previous owner of 164 North Willard, Hector LeClair, wrote that he
purchased the Property in 1966. He stated two of the three dwelling units of Property were rentals while

the third acted as an office (see attached affidavit - although there are no permits on record for an office
use at 1 64 North Willard). According to the affidavit, parking was never assigned (still isn't), tenants,

clients, and Mr. LeClair (who lived in Essex) parked wherever there was a space available.

There are no City records on file indicating location or number ofparking spaces at 164 North Willard.

In 1983 Mr. LeClair, as supported by testimony, obtained easement rights from "property to the south"
(158 North Willard) to be used for "ingress and egress and for all other lawful purposes". LeClair

indicated that parking had occurred within the easement for a period of 15+ years, until 2013.

Since Appellant's purchase of 164 North Willard in 2013, he states there has been parking within the

easement.

2



This contention is refuted by neighbor Cleary, who purchased 158 North Willard in 2012. Mr. Cleary

denies Appellant's statements and states that "... between July, 2012 and April of2014, a period of

approximately 19 months, or ONE year and 7 months, the easement was never used for parking vehicles.

In addition, I [as owner of 158 North Willard] never gave consent for cars to be parked on this [easement]

area". See attached drawing indicating approximate location of easement.

A review of City records revealed no zoning permits were on file for Property.

Evidence Presented: .

The Board examined the materials submitted in support of this request.

I. Minutes

The meeting minutes will be distributed separately upon review and approval by the Development Review
Board.

Motion bv Israel Smith: In the matter of ZP15-0797AP, 164 North Willard, I move we upholdn.

the determination ofno violation by the Code Enforcement Office per the following findings, and

highly recommend that the owner of 164 North Willard submit a parking plan with lot coverage as

it appears an expansion ofparking has occurred on the north side of the driveway:

III. Findings
DETERMINATION:

Based on the research conducted, information provided, including but not limited to statements by

the owner of 158 North Willard and on-site observations by Code Enforcement it was determined

that the violation complaint was unfounded as parking in the area at issue had ceased. Further, as

the parking had ceased for a period in excess of60 days, Appellant lost any potential claim to

reestablishment or the 15 year statute of limitation. See CDO Sec. 5.3.2 below. This

determination was issued on January 29, 2015 and is the subject of the appeal. Note that this

determination only addresses parking south of the driveway.

CDO Sec. 5.3.2. "Bianchi" controlled uses, structures, and lots.
Although not subject to enforcement action pursuant to Article 2, uses, structures, and lots which

are deemed to be controlled by the Bianchi decision, and the subsequent enactment of24 VSA

Sec. 4454, shall be considered violations that are not considered legal to any extent and shall in no

event be granted the consideration or allowances ofnonconforming structures, uses, and lots.

Thus, no change, alteration, enlargement, and reestablishment after discontinuance for more than
sixty (60) days or reconstruction after an occurrence or event which destroys at least 50% ofthe

structure in the judgment of the city's building inspector shall be permitted, except to a

conforming use, structure, or lot.

Second: MissaAliosi

Vote: 5-0-0

Vote: motion carried

Dated at Burlington, Vermont, this day ofApril, 2015.
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Respectfully Submitted,

I-**
Jonathan Stevens, Development Review Board Vice Chair

Please note that an interested person may appeal a decision of the Development Review Board to the Vermont Superior

Court, Environmental Division. (Comprehensive Development Ordinance Article 12, Section 12.2.3 Appeals of

Development Review Board Decisions: An interested person may appeal a decision of the Development Review Board

to the Vermont Environmental Court within 30 days of the date of the written decision as follows:

(a) Notice of Appeal: The appeal shall be taken in such a manner as the Supreme Court or the environmental court

may by rule provide for appeals from state agencies governed by Sections 801 through 816 of Title 3, Vermont Statues
Annotated. Notice of the appeal shall be sent by mail to every interested person appearing and having been heard at

the hearing before the DRB, and, if any one or more of those persons are not then parties to the appeal, upon motion

they shall be granted leave by the court to intervene.) "
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Rest of SPA use
determination - 158
North Willard

(/dashboard/projects/45479)
Zoning Permit

ZP-22-506

Your Submission

Attachments

Guests (0)

! Z Card Posting

! Application Assessment

! Application Withdrawn

Sep 12, 2022 at 9:03 am

Sep 8, 2022 at 3:12 pm

Application Withdrawn
! Complete. This step was completed on Sep 7, 2022 at 12:03pm

Luke Purvis

Luke Purvis

Scott, in addition to responding to my questions from 9/8,
would you post the by law/ cdo provision/ city policy / that
requires a determination to only be requested by the
property owner?

Scott, if zoning does apply there, then why is contiguous
gravel being treated di!erently? 158 has lot characteristics
di!erent than its site plan because of uses associated with
my property. The Cleary’s have already given permission
for a decision on the easement area per their 2014
complaint. No citizen can withdraw consent and halt an
incomplete enforcement action. I will not submit a
complaint in this area because it is a legal use. If you are
unwilling to provide me an avenue forward so that zoning
can apply to that area, then I resume my use because
determinations nor accurate representations of lot
coverage are not necessary in that area

10/11/22, 10:40 PM
Page 1 of 5
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Sep 8, 2022 at 2:27 pm

Sep 8, 2022 at 1:52 pm

Sep 7, 2022 at 3:34 pm

Sep 7, 2022 at 3:32 pm

Scott Gustin

Luke Purvis

Luke Purvis

Luke Purvis

Hi Luke.  We've talked about this before.  One may !le a
zoning application for a property other than one's own so
long as the property owner consents in writing.  Of course
the city's zoning bylaws pertain to 158 North Willard Street
just as they do to everywhere else within city limits.  

Again, there is nothing to appeal.  The property owner
withdrew the application.  

Scott, will you be providing me a pathway to apply zoning
standards on this parcel? If zoning doesn’t apply to this
parcel, that would be helpful to know. In that case, I’ll
resume my use since a determination is not necessary.

Also, i formally appeal the improper withdrawal of my
permit request in an area where my deeded rights include
“all other lawful purposes”, by the serviant rights holders

So will you be initiating the code enforcement about the
illegal gravel coverage on their property? How do you
intend to implement the ordinance fairly under this
scenario?

Scott, please address the other points. My deed explicitly
states ingress and egress. Part of my request includes a

10/11/22, 10:40 PM
Page 2 of 5



Sep 7, 2022 at 3:25 pm

Sep 7, 2022 at 1:01 pm

Sep 7, 2022 at 12:39 pm

Sep 7, 2022 at 12:16 pm

Scott Gustin

Luke Purvis

Luke Purvis

Luke Purvis

determination on ingress and egress. So, you can’t prevent
that determination from occurring as it’s in my deeded
easement t language.

Withdrawal was requested by the property owner.  There is
nothing to appeal.  

Where is my ability to appeal? I don’t see it.

Also, mr Cleary’s complaint leading to drb1 included the
easement. That contains the inherent permission to see a
determination on this area and complete the city work that
is so far incomplete to date.

Scott, what is this? Do I need to post the deed that
contains I have all lawful purposes over the easement? Is a
determination not a lawful purpose? How do we reconcile
this and move this forward?

The settlement agreement is not supposed to limit my
legal rights, if you limit my legal rights than you are moving
to vacate the settlement agreement signed by head

10/11/22, 10:40 PM
Page 3 of 5



Sep 7, 2022 at 12:03 pmScott Gustin

Message the reviewer

attorney Richardson

Application withdrawn by property owner.  

Send Message

City of
Burlington, VT

Your Pro!le

Your Records
(/dashboard/records)

Resources

Search for
Records (/search)

Claim a Record
(/claimRecord)

Employee Login
(https://burlingtonvt.viewpointcloud.io)

10/11/22, 10:40 PM
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9/2/22, 2:10 PM 9-Addendum to 1973 CDO allowing Enlargement.png
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Cleary Site Plan Application 
 

ENTRY REGARDING MOTION 
 
Count 1, Municipal DRB Site Plan (123-11-18 Vtec) 
 
Title:  Motion to Dismiss (Motion 3) 

Filer:  Joseph and Teresa Cleary 

Attorney: (Self-represented) 

Filed Date: March 27, 2019 

No response filed.   
 
The motion is GRANTED. 
 

Applicants Joseph and Teresa Cleary move for the pending appeal to be dismissed, 
explaining that they have decided to rescind the permit issued to them by the City of Burlington 
Development Review Board (“DRB”) on October 22, 2018, which was appealed to this Court by 
Luke Purvis.  Applicants have filed a copy with the Court of their verified request to Relinquish 
Zoning permit #19-0167CA, which the DRB has accepted. 

In light of the fact that Applicants have relinquished the approval of their site plan 
application, this Court has no application to review in this appeal.  We therefore GRANT 
Applicants’ motion and DISMISS the pending appeal, with prejudice. 
 
So Ordered. 
 
Electronically signed on April 16, 2019 at Burlington, Vermont, pursuant to V.R.E.F. 7(d). 
 
 
 
________________________________ 
Thomas S. Durkin, Superior Judge 
Environmental Division 
 
Notifications: 

Hans G. Huessy (ERN 1813), Attorney for Appellant Luke Purvis 
Kimberlee J. Sturtevant (ERN 4778), Attorney for Interested Person City of Burlington 
Appellees Joseph and Teresa Cleary 
 
vtadsbat  

 STATE OF VERMONT 
 

 

SUPERIOR COURT ENVIRONMENTAL DIVISION 
 Docket No. 123-11-18 Vtec 

Attachment 15



1 

STATE OF VERMONT 
 

SUPERIOR COURT      ENVIRONMENTAL DIVISION 
Docket No. 123-11-18 Vtec 
 

In re: Cleary Site Plan Application 
  

APPELLANTS’ STATEMENT OF QUESTIONS 
 

NOW COMES Appellant, Luke Purvis, by and through counsel, MSK Attorneys, and 

hereby respectfully submits, pursuant to Rule 5(f) of the Vermont Rules for Environmental Court 

Proceedings, this Statement of Questions. 

1. Did the City of Burlington err when it included land subject to an easement benefitting an 

adjoining neighbor in the calculation of the Clearys’ lot coverage? 

2. Did the City of Burlington err when it determined that the gravel parking area within the 

easement held by the adjoining neighbor was open or green space rather than covered 

space and/or impervious space? 

DATED at Burlington, Vermont this 26th day of November 2018. 

 Respectfully submitted, 

       MSK ATTORNEYS 
        
      By: /s/ Hans Huessy    
       Hans G. Huessy, Esq. (ERN 1813) 
       275 College Street, P.O. Box 4485 
       Burlington, VT 05406-4485 
       Phone: 802-861-7000 
       Fax: 802-861-7007 

Email: hhuessy@mskvt.com 
        

Attorneys for Appellant Luke Purvis 
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VERMONT SUPERIOR COURT
Environmental Division
32 Cherry St, 2nd Floor, Suite 303,
Burlington, VT 05401
802—951—1740

www.vermontjudiciary.org

Docket No. 88—7—19 Vtec

Purvis North Willard Street l

ENTRY REGARDINGMOTION
Title: Moon in Limine Motion in Limine (Motion: 2)
Filer: Hans G. Huessy, attorney for Appellant Luke Purvis

Filed Date: November 19, 2020

Response in Opposition to Appellant’s Motion in Limine filed on November 30, 2020, by
Kimberlee J. Sturtevant, attorney for the City of Burlington.

Reply in Support of Appellant’s Motion in Limine filed on December-1, 2020, by Hans G. Huessy,
attorney for Appellant Luke Purvis.

The motion is DENIED.

Appellant Luke Purvis (”Applicant”) appeals a June 28, 2019 decision of the City of
Burlington Development Review Board (”DRB”) determining that a three-unit dwelling and
associated parking areasl on Applicant’s property could not be recognized as lawful preexisting
nonconforming uses or unenforceable zoning violations? Presently before the Court is

Applicant’s motion in limine to address the scope of the issues for trial and establish whether the
Court will hear evidence as to Appellant’s right to use the ”south parking area” or ”easement
area” (”Disputed Area” or ”DA”) to the south of Appellant’s driveway. The City of Burlington
(”City”) contends that Appellant is precluded from introducing evidence regarding the use of the
DA.

1 The associated parking areas include one north and one to the south of the driveway.
2 Applicant owns property located at 164 North Willard Street in Burlington, Vermont and appeals the DRB decision
for the purpose of identifying an unpermitted triplex and two unpermitted parking areas on his property as lawful
preexisting nonconformities, or, in the alternative, as zoning violations which cannot be prosecuted due to the 15-
year statute of limitations set forth in 24 V.S.A. § 4454(3).

E71201 Regarding Motion Page 1 of5.
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Applicant is represented by Hans G. Huessy, Esq. The City of Burlington is participating as

an interested person in this matter and is represented by Kimberlee J. Sturtevant, Esq.

Discussion

Currently before the Court is Applicant’s motion in limine to include evidence addressing
Applicant’s right to use the DA and that Applicant’s use was not discontinued. Applicant seeks
to present evidence that the DA is a preexisting nonconforming use, or, in the alternative, that
the use was approved in the prior owner's 1968 permit. These issues are raised in Question 3 of

Applicant’s Statement of Questions, which asks: ”Did the [DRB] err in determining that
Appellant’s property does not have a parking area located to the south of the paved driveway?”
See Appellants Statement of Questions at 1, filed Aug. 12, 2019.

Applicant argues that claim preclusion does not bar discussion of whether the DA was a

preexisting nonconforming use because the August 23, 2016 settlement agreement3 preserves
all ”arguments and contentions . . . in the event of subsequent litigation concerning permits
and/or violations of nonconformance.” See Purvis Nonconforming Use, No. 45-5-15 Vtec. slip op.
at 1—2 (Vt. Super. Ct. Envtl. Div. Sept. 26, 2016) (Durkin, J.) (addressing the settlement
agreement). Applicant also contends that because the 2015 DRB decision in Ms
Nonconforming Use did not disclose the 1968 permit until after the DRB’s decision and 2016
settlement agreement was executed, claim preclusion should not apply. As a final point,
Applicants assert that the City is barred from asserting the defense of collateral estoppel or res

judicata at trial as the City failed to raise the issue in a responsive pleading or move to strike or
dismiss Applicant’s Questions addressing the DA.

The City counters that issues concerning the DA have already been addressed though
prior litigation and nal permit decisions including a 2011 zoning permit identifying the DA areas
as green space, the final 2015 DRB decision, and the Vermont Supreme Court decision in the prior
litigation. In re Purvis Nonconforming Use, 2019 VT 60. The City also argues that they are not

precluded from raising issues regarding Applicant’s Statement of Questions prior to or during a

de novo hearing.

I. Whether the City is barred from asserting claim preclusion when the City did not
move to strike or dismiss Question 3 of Applicant’s Statement of Questions.

Applicant argues that, pursuant to V.R.C.P. 8(c), the City waived the affirmative defense
of res judicata or claim preclusion.‘ Merrilees v. Treasurer 159 Vt. 623, 623 (1992) (mem.)

3 A settlement agreement was reached and the Court issued a stipulated order in Purvis Nonconforming Use, Docket
No. 45-5-15 Vtec. dismissing the matter without prejudice and noting that the underlying Burlington Development
Review Board decision shall become enforceable. See Purvis Nonconforming Use, No. 45-5-15 Vtec. slip op. at 1 (Vt.
Super. Ct. Envtl. Div. Sept. 26, 2016) (Durkin, 1.); see also |n re Purvis Nonconforming Use No. ZP1 5-O797AP, Findings
of Fact at 1—3 (Burlington Dev. Rev. Bd. Apr. 24, 2015).
4 The waiver rule is premised on the necessity to provide notice to all parties regarding the issues on appeal.
Merrilees v. Treasurer 159 Vt. 623, 623 (1992) (mem.). ln accordance with this, the Vermont Supreme Court has

accordingly permitted exceptions to this general rule where "notice considerations are not implicated.” .
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(noting that res judicata is an affirmative defense). The City argues V R E C P 5(f) requires that
”[n]o response to the statement of questions shall be filed” and therefore the City did not waive
claim preclusion. We agree.

The Vermont Supreme Court has held that claim preclusion, a principal barring the
relitigation of claims already determined between parties, ”operates with more flexibility when
applied to municipal zoning decisions than to civil decisions." In re Ferro & Pomerov
DemoZConst. Permit, No. 197-10-09 Vtec, slip op. at 5 (Vt. Super. Ct. Envtl. Div. Nov. 22, 2011)
(Durkin, J.) (citing In re Dunkin Donuts Site Plan Amendment Application, 2004 VT 123, 1111 10-
11); see generally Faulkner v. Caledonia County Fair Assoc., 2004 VT 123, 1H] 8—10, 178 Vt. 51.
Indeed, within the Environmental Division claim preclusion ”does not apply to administrative
proceedings as an inexible rule of law.” In re Carrier, 155 Vt. 152, 157 (1990). Although the
principles of claim preclusion ”generally apply in zoning cases as in other areas of the law," the
doctrine of finality under 24 V.S.A. § 4472(d) is a distinct set of preclusive rules developed
specifically for zoning proceedings of this nature. In re Application of Lathrop Ltd Partnership,
2015 VT 49, 1] 59; In re Wells Accessory Bldg. Application, No. 177-12-14 Vtec, slip op. at 3 (Vt.
Super. Ct. Envtl. Div. Aug. 11, 2015) (Durkin, J.).

Finality provides an exclusive remedy for contesting a zoning act or decision which
requires that ”all interested parties be bound by [the act or decision] . . . and shall not thereafter
contest, either directly or indirectly the decision or act” in any subsequent proceeding. 24 V.S.A.
§ 4472(d); In re Ashline 2003 VT 30, 111] 8—11, 175 Vt. 203. Given the flexibility of claim
preclusion, the role of § 4472 in barring collateral attack on the 2015 DRB and subsequent 2019
Supreme Court decisions, and the plain language of V.R.C.P. 5(f), which requires that ”no
response be filed,” we see no basis for barring the City from asserting claim preclusion. Therefore,
the City is not barred from asserting these defenses at trial.

ll. Whether Applicant is precluded by the 2011 Zoning Permit No. 12-0277CA from
asserting that the south parking lot was included as part of the 1968 permit.

The City contends that use of the DA for parking constitutes a collateral attack, pursuant
to 24 V.S.A. § 4472(d), on a final 2011 zoning permit issued to owners of an adjacent property at
158 North Willard Street, which identifies the DA, or easement area, as ”green space.” See
Appellee City of Burlington’s Exhibit 1, filed Nov. 20, 2020 (including Zoning Permit 12-0277CA,
which sought the addition of a wooden deck). Applicant counters that neither Applicant nor his

predecessor in interest sought interested person status as a party to that permit application,
received notice, or sought to challenge the permit’s purpose to add a deck.

Generally, a failure to timely appeal decisions such as the cited the zoning permit approval
here ”binds all interested parties to the determinations made therein.” 24 V.S.A. § 4472(d); In_rg
Banyai Variance, No. 53-5-18 Vtec, slip op at 6 (Vt. Super. Ct. Envtl. Div. Ian. 04, 2019) (Walsh, J.).
The Vermont Supreme Court, however, has shown a clear reluctance to apply § 4472(d) broadly
in circumstances involving neighbors’ failure to appeal a zoning decision where there is little or
inadequate notice or participation. In re Burns Two-Unit Residential Bldg, 2016 VT 63, 1] 14, 202
Vt. 234 (2016) (noting that a neighbor’s failure to appeal where neighbors had little or no means
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of gaining notice raises due process concerns); see also In re Fairchild, 159 Vt. 125, 131 (1992).
This case mirrors the concerns expressed in Burns Two-Unit Residential Bldg. Namely, where
there exist few means of receiving adequate notice and neither Applicant nor his predecessor in
interest entered an appearance or were joined as an interested party to participate. See Alpine
Haven Prop. Owners Ass'n, lnc. v. Deptula, 2003 VT 51, 1] 14, 175 Vt. 559 (2003) (noting that a
homeowner was a ”party in a prior action; thus the privity requirement [of collateral estoppel] is

satisfied”).

Moreover, the City has made no showing that Applicant constituted an interested party,
pursuant to 24 V.S.A. § 4465(b)(3), or that proper notice given. Pursuant to 24 V.S.A.
§ 4465(b)(3), an interested party is an individual that owns or occupies property in the immediate
neighborhood of the subject property and ”who can demonstrate a physical or environmental
impact on the person's interest under the criteria reviewed, and who alleges that the decision or
act, if confirmed, will not be in accord with the policies, purposes, or terms of the plan or bylaw
of that municipality.” While Applicant is a neighbor who currently owns adjacent property, the
City has made no showing that Applicant’s interests were impacted. For these reasons, we
conclude that Applicant is not collaterally estopped from arguing that the portion of the DA that
is located on the neighboring property is a preexisting nonconforming use due to the issuance of
a 2011 zoning permit No. 12-0277CA that refers to the DA as a ”green space.”

III. Whether Applicant is precluded by the 2019 Vermont Supreme Court decision from
asserting that south parking lot was a preexisting nonconforming use.

Applicant further argues that neither the 2015 DRB decision nor the 2019 Supreme Court
decision addressed whether the DA was a (1) pre-existing non-conforming use or (2) was part of
the '68 Permit that allowed the prior owner to work on cars and junk cars on the property.
Applicant claims that the sole argument presented to the DRB in the prior litigation was that the
DA was a Bianchi violation, and therefore the issues of whether the DA is a preexisting
nonconforming use or as an implied component of the 1968 permit are not barred. In addition,
Applicant argues he and the City expressly agreed in the settlement agreement that claim
preclusion would not bar future litigation of any issue not resolved by the 2015 DRB decision.
The City counters that the 2019 Decision precludes this subsequent, collateral review of the DA.

Here, the 1968 permit was not disclosed until after the settlement agreement and the
2015 DRB decision. While this issue could not be litigated in the 2015 DRB proceeding, it was
raised before the Environmental Division and the Vermont Supreme Court in the subsequent
litigation. Applicant identified the 1968 permit and moved for relief from the September 26,
2016 Stipulated Order over one year later in March of 2018. See ln re Purvis No. 45-5-15 Vtec,
slip op. at 1—4 (Vt. Super. Ct. Envtl. Div. Sept. 25, 2018) (Durkin, 1.); see also In re Purvis, No. 45-
5-15 Vtec, slip op. at 1—3 (Vt. Super. Ct. Envtl. Div. Jan. 15, 2018) (Durkin, J.) (addressing
Applicant’s motion to reconsider). In the motion Applicant argued that new evidence provided
further grounds for extending the August deadline recorded in the Stipulated Order. M. at 3—4

(discussing newly discovered evidence and denying Applicant’s motion for relief as untimely); see
also In re Purvis Nonconforming Use, 2019 VT 60, 1H] 5—11 (upholding the Environmental
Division’s decision). In both the Environmental Division’s Entry Order and Supreme Court
E1119! RegardingMotion Page 4 of5.
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Decision concerning the motion for relief, the settlement agreement and newly discovered
evidence, the 1968 permit, were before the Court.

The Supreme Court addressed the new evidence, stating that ”[Applicant argues that] the
late disclosed 1968 permit supports an inference that the parking area should be treated as a

grandfathered structure rather than as a noncompliant structure that has remained in place for
fifteen years.” ln re Purvis Nonconforming Ug, 2019 VT 1H] 10—13 (noting that the Applicant
contends ”this distinction is important because as a grandfathered use, it would not be
considered abandoned if not used for only sixty days; it would only be considered abandoned
after one or two years of non-use”). Upon consideration of this evidence, the Supreme Court
concluded that the Stipulated Order was a final judgement such that there were no ”outstanding
issues to be decided” and the new evidence was untimely under V.R.C.P. 60(b). . (citing Russell
v. Russell, 157 Vt. 295, 301 (1991)). The scope of the 2019 Decision and this Court’s Entry Order
both considered whether the new evidence justifies reopening that litigation and concluded that
it did not. See In re Purvis, No. 45-5-15 Vtec, slip op. at 3 (Jan. 25, 2019); In re Purvis

Nonconforming Use, 2019 VT 1H] 10-13. Given this ruling, this Court is bound by precedent,
which precludes Applicant from raising issues and introducing evidence denied as untimely by
the 2019 Supreme Court Decision.

Conclusion

For the reasons stated above, we DENY Applicant’s motion in limine. Therefore, this
Court concludes that Applicant is precluded from introducing evidence regarding the prior use
and permitting of the DA.

So Ordered.

Electr nically signed on December 8, 2020 at Newfane, Vermont, pursuant to V.R.E.F. 7(d).

(vim.
Thomas g. Durkin, Superior Judge
Environmental Division
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STATE OF VERMONT 

 

SUPERIOR COURT      ENVIRONMENTAL DIVISION 
       ) Docket No. 88-7-19 Vtec 
In re.  Purvis N Willard Street    ) 
 
 

CITY OF BURLINGTON’S  
OPPOSITION TO APPELLANT’S  

MOTION FOR SUMMARY JUDGMENT 
 

NOW COMES the City of Burlington and hereby opposes Appellant’s Motion for 

Summary Judgment. Appellant’s Motion fails to take into account the plain language of the 

City’s zoning ordinance, giving effect to the whole and every part of ordinance especially in 

the context of the long standing goal of zoning to gradually eliminate nonconforming uses.  As 

set forth below, the City’s discontinuance provisions do not require a demonstration of intent. 

MEMORANDUM 

 This matter stems from Appellant’s request to recognize an unpermitted triplex and 

two unpermitted parking areas (one to the north and one to the south of the driveway) at his 

property at 164 North Willard Street.  Appellant had requested a determination from the City 

that the use as well as the parking areas be recognized as either pre-existing legal 

nonconformities or as being barred from enforcement by the statute of limitations provided 

for in 24 V.S.A. §4454(a).  The request was administratively denied.  Upon appeal to the 

DRB, the Board recognized two units at the property.  The Board did not recognize the 

requested parking spaces to the north as the evidence, including a number of orthophotos from 

different years, did not demonstrate parking in that area.  The Board also did not recognize the 

requested parking area to the south of the driveway as that portion on Appellant’s property 

south of the driveway was part of another pending case which has since been resolved, in 
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which that area was deemed to be an enforceable violation.  See In re Purvis Nonconforming 

Use, 2019 VT 60.  The appeal of that Board’s decision is the basis of the pending matter 

before the Court.   

 Appellant’s Motion raises a challenge to the interpretation of the Burlington 

Comprehensive Development Ordinance (CDO) as the City found that the 

nonconformities/violations did not fall under either a preexisting nonconformity or an 

unenforceable violation as all three had periods of discontinuance.  As part of his argument, 

Appellant reads into the CDO a requirement to find an intent to discontinue both pre-existing 

legal nonconformities and unenforceable violations.  Pursuant to the plain language of the 

CDO and the legislative intent to phase out nonconformities, Appellant’s interpretation is 

flawed.   

Statutory & Ordinance Interpretation 

Zoning ordinances are to be interpreted under familiar rules of statutory and ordinance 

construction.  Words in statutes and ordinance should be given their plain meaning.  See In re 

Stowe Club Highlands, 164 Vt. 272, 279, 668 A.2d 1271, 1276 (1995)(when interpreting zoning 

ordinances, court construes words according to their plain and ordinary meaning, giving effect 

to whole and every part of ordinances).  The adopted construction should implement the 

legislative purpose. See id. At 281, 668 A.2d at 1277.   

A prime purpose behind zoning “is to bring about the orderly physical development of 

a community by confining particular uses to defined areas.” Vermont Brick & Block, Inc. v. 

Village of Essex Junction, 135 Vt. 481, 483, 380 A.2d 67, 69 (1977). A goal of zoning is to 

gradually eliminate nonconforming uses because they are inconsistent with this purpose. See In 

re McCormick Management Co., 149 Vt. 585, 589, 547 A.2d 1319, 1322 (1988). The public 
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interest in the regulation and gradual elimination of nonconforming uses is strong.  

See Hinsdale v. Village of Essex Junction, 153 Vt. 618, 626, 572 A.2d 925, 930 (1990), 

Zoning provisions allowing nonconforming uses should be strictly construed. See Hartley v. 

City of Colorado Springs, 764 P.2d 1216, 1224 (Colo.1988).  Badger v. Town of Ferrisburgh, 

168 Vt. 37, 39 (1998). 

Burlington Comprehensive Development Ordinance (CDO)   

 The Burlington Comprehensive Development Ordinance (CDO) outlines the treatment 

of uses, structures and lots that do not conform to the current standards of the CDO, including 

the timelines for discontinuance for both pre-existing legal nonconformities and violations 

that are unenforceable due to the statute of limitations.   For uses, structures, and lots that do 

not comply with the CDO, but are unenforceable due to the statute of limitations for zoning 

violations (24 V.S.A. §4454(a)), the CDO provides as follows:  

Although not subject to enforcement action pursuant to Article 2, uses, 
structures, and lots which are deemed to be controlled by the Bianchi 
decision, and the subsequent enactment of 24 VSA Sec. 4454, shall be 
considered violations that are not considered legal to any extent and shall in 
no event be granted the consideration or allowances of nonconforming 
structures, uses, and lots. Thus, no change, alteration, enlargement, and 
reestablishment after discontinuance for more than sixty (60) days or 
reconstruction after an occurrence or event which destroys at least 50% of the 
structure in the judgment of the city’s building inspector shall be permitted, 

except to a conforming use, structure, or lot. 

CDO Sec. 5.3.2., “Bianchi” controlled uses, structures, and lots.   Section 5.3.2 clearly states, 

“no change, alteration, enlargement, and reestablishment after discontinuance for more than 

sixty (60) days” for unenforceable violations that fall under 24 V.S.A. §4454.  The plain 

language of the section does not require any determination of intent to discontinue, just that a 

discontinuance or cessation occurred for more than 60 days.   



Page 4 of 7 
 

 This is also consistent if one reads Section 5.3.2 in conjunction with the CDO’s 

provisions regarding discontinuance of legal nonconformities.   

Discontinuance: A nonconforming use shall not be re-established if such use has been 
discontinued for any reason for a period of one (1) year or longer. Provided, however, 
a period not in excess of two (2) years shall be the applicable standard for the 
reestablishment of discontinued uses in the Enterprise-Light Manufacturing (E-LM) 
district. An extension to this time limit may be granted by the DRB after a public 
hearing and on the basis of documented evidence of a continuous good faith effort to 
reestablish the nonconforming use. Such evidence shall include but not be limited to 
application(s) to the DRB, bid documents, records of expenditures, newspaper 
advertisements, and/or real estate listings. Any request for such an extension shall be 
submitted in writing prior to the expiration of the one (1) or two (2) year time limit as 
specified above. Any extension approved by the DRB shall be made in writing and 
shall specify the date after which no nonconforming use will be permitted upon the 
subject property. 

 

Sec. 5.3.4 (d).  A demonstration of intent to discontinue is not required, in fact it is clear that 

one is not needed.  The only time intent is relevant is when one seeks a time extension from 

the one year discontinuance provision in Section 5.3.4(d).  Under that provision, an extension 

to this time limit may be granted by the DRB for a legally preexisting nonconformity on the 

basis of documented evidence of a continuous good faith effort to reestablish the 

nonconforming use.   

 In reading the CDO as a whole, legally preexisting nonconformities are given certain 

allowances due to the fact that they were legal at one point in time and then, due to a change 

in the ordinance, they became nonconforming.   Clearly from the language of Section 5.3.2, 

unenforceable violations are not intended to receive that same allowances.  Where legally 

preexisting nonconformities are given a year, unenforceable violations have 60 days.  Where 

legally preexisting nonconformities are allowed to apply to extend that period of 

discontinuance after demonstrating a continuous good faith effort to reestablish the 

nonconforming use, an unenforceable violation is not given the same allowance.  While intent 
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may be relevant for determining a time extension for a preexisting legal nonconformity under 

the CDO, it is not for an unenforceable violation.  Given that zoning provisions allowing 

legally existing nonconforming uses should be strictly construed, it is not a far stretch that 

provisions regarding unenforceable violations are stricter regarding discontinuance.   

State Statute 

 The City’s ordinance language is consistent with the state’s enabling legislation.  

Pursuant to 24 V.S.A. §4412(7)(A)(i), a municipality may, “[s]pecify a time period that shall 

constitute abandonment or discontinuance of that nonconforming use, provided the time 

period is not less than six months.”  The enabling legislation allows the municipality to 

include provision for abandonment OR discontinuance.  The City’s CDO specifies 

discontinuance. There is no requirement for intent in the enabling legislation for 

discontinuance, and the CDO clearly does not require it. 

 24 V.S.A. §4412(7)(A)(i) is not speaking directly to unenforceable violations as the 

nonconformities provided for in that section are pre-existing legal nonconformities, not 

unenforceable violations.1   However, as the term “discontinuance” is used in both sections of 

the City’s ordinance, it is appropriate to read the section as a whole.  Clearly no intent is 

required for either section.  This is further supported by the fact that intent is evaluated to 

request an enlargement of time for pre-existing legal nonconformities and not unenforceable 

violations as unenforceable violations were never legal, while pre-existing nonconformities 

                                                           
1 See Purvis Nonconforming Use, 2016 WL 493210 (J. Durkin, Environmental Division, January 27, 2016) (zoning 
violations protected by the statute of limitations are distinct from nonconforming uses). 
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were and therefore it is logical that they would receive less restriction than a use, structure or 

lot that was never legal.      

Case Law 

 In Vermont, one of the most cited case regarding this issue is Badger v. Town of 

Ferrisburgh, 168 VT 37 (1998).  In that case, the Vermont Supreme Court found that the 

Town’s ordinance barring resumption of preexisting nonconforming uses that had been 

discontinued for one year did not require, as a prerequisite to discontinuance, an intent to 

abandon; ordinance barred resumption regardless of intent to resume use.  Appellant asserts 

that this is no longer good law as the language of the statutory enabling legislation has 

changed.  The City appreciates that the facts have changed, however, the underlying premise 

remains.  Different courts have interpreted whether or not intent is appropriately read into 

discontinuance for purposes of nonconformities; however, to determine whether that is 

appropriate, one must look at the plain language of the ordinance.   

Equity 

 Appellant also argues that interpreting the ordinance without the requirement for intent 

leads to “inequitable spot enforcement” alleging that the City only enforces based upon 

complaints without any support for his assertion.  One of the City’s main sources of 

enforcement is complaint driven due to City resources, however, it is not the only source.  The 

City has sought enforcement based upon its own observations and due to discrepancies found 

during project reviews—enforcement is not completely complaint driven.  Even if it was, 

which it isn’t, Appellant’s argument is not logical.  If the property is not in compliance, either 

because it is a legally pre-existing nonconformity or it is beyond the 15 year statute of 
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limitations, why would it matter how it comes to the City’s attention?  The burden is on the 

property owner to demonstrate the legitimacy of the pre-existing nonconformity claim or the 

continuous 15 year usage.  This is the case because the benefit to the property owner is 

significant in allowing something otherwise impermissible to continue.  The property owner 

has not demonstrated legitimacy in this case. 

CONCLUSION 

 The City is allowed to establish standards to regulate pre-existing nonconforming 

uses, including establishing a timeframe for discontinuance.  The City has provided a 

provision for discontinuance in its zoning regulations.  Pursuant to the plan language of those 

regulations, intent is not relevant for discontinuance, it is purely based upon length of 

discontinuance. Intent is relevant for a time extension for a legally pre-existing 

nonconformity, but not for unenforceable violations.   

 WHEREFORE, based upon the foregoing, Appellant’s Motion for Summary 

Judgment should be DENIED. 

 Dated this 30th day of March, 2020. 

 
CITY OF BURLINGTON  

By: /S/ Kimberlee J. Sturtevant 
      Kimberlee J. Sturtevant, Esq. 

Assistant City Attorney 
Office of City Attorney & Corporation Counsel 
149 Church St., Room 11 
Burlington, VT 05401 
(802) 865-7121 
 
ksturtevant@burlingtonvt.gov 
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