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Burlington Planning Commission 
 

REGULAR MEETING 
Tuesday, September 23, 2014 - 6:30 P.M. 

Conference Room #12, Ground Floor, City Hall, 149 Church Street 
 

AGENDA 
 
 

I. Agenda 

II. Public Forum - Time Certain: 6:35 pm 
The Public Forum is an opportunity for any member of the public to address the Commission on any 
relevant issue. 

III. Report of the Chair – Yves Bradley 

IV. Report of the Director – David White 

V. Parking Studies Update (30 min) 

The Commission will hear an update from the Department of Public works and CEDO on the various 
parking studies under way for downtown and the on-street residential parking program.  

VI. Proposed Zoning Amendments (45 min) 
The Commission will discuss some proposed changes to the Comprehensive Development 
Ordinance: 

• ZA-15-01 Garage Size and Orientation 
• Inclusionary Zoning for Institutional Zoning Districts 
• Parking Spaces Dimensions 
• Subdivision and Conditional Use Review 

VII. Committee Reports (5 min)  

VIII. Commissioner Items (5 min) 

IX. Minutes/Communications (2 min) 
The Commission will review communications and approved minutes from the August 12, 2014 
meeting and meeting notes from September 9, 2014. 

X. Adjourn (8:00 p .m.)                          

Note: times given are 
approximate unless 
otherwise noted. 
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TO:  Planning Commission 

FROM: Scott Gustin 

DATE: September 23, 2014 

RE:  Article 9, Inclusionary Housing Exemptions 

 

====================================================================== 

 

This proposal exempts institutional student housing outside of the Institutional zone from the 

inclusionary housing requirements of Article 9.  Presently, the exemption applies only to 

institutional student housing within the Institutional zone.  The City has seen one application to 

develop institutional student housing outside of the Institutional zone and expects to see more in 

the future.  The present exemption recognizes that institutional student housing is a clearly 

different entity than housing available to anyone.  Institutional student housing provides temporary 

housing for students while enrolled at the institution.  The principles of inclusionary housing to 

provide housing to an array of citizens with various income levels are not intended to apply to 

institutional student housing.  The current exemption should apply to institutional student housing 

regardless of the zone wherein it is located.   

 

New CDO language is underlined, and language to be deleted is stricken. 

Sec. 9.1.6 Exemptions 

Exempt from the requirements of this article are: 

(a) Projects that are located within an Institutional (I) zoning district that are developed by or 

for an educational institution for the exclusive residential use and occupancy by that 

institution’s students or by the students of another educational institution located within the 

City of Burlington. In the event that the property which received an exemption under this 

section ceases to be used by an educational institution for the exclusive residential use and 

occupancy by that institution’s students or the students of another educational institution 

located within the City of Burlington, the exemption from Article 9 shall no longer apply 

and compliance with the same shall be enforced accordingly; 

(b) Those dwelling units in a covered project that are produced as “replacement units,” 

pursuant to Article 9, Part 2 and which do not produce any net new units; and, 

(c) Projects created using the Senior Housing Development Bonus pursuant to the provisions 

of Article 4. 

 

 



Burlington Comprehensive Development Ordinance Amendment p. 1 
PROPOSED: ZA-15-0? Parking Dimensional Requirements 

PROPOSED: ZA-15-0? Parking Dimensional Requirements 
 
Purpose: The purpose of this amendment is to modernize and “right-size” the minimum 
dimensional requirements for parking spaces based on the actual size of typical vehicles 
and help facilitate the more efficient development of scarce and valuable urban land. This 
bases Burlington’s standards on empirical data and analysis relative to the actual 
dimensions of a range of typical vehicles. 
 

ARTICLE 8: PARKING 

Sec. 8.1.1 - Sec. 8.1.10 
 unchanged 

Sec. 8.1.11  Parking Dimensional Requirements 
The following standards in Table 8.1.11-1 below shall be used to ensure safe, adequate, 
and convenient access and circulation. These standards shall be adhered to except in 
situations where a lesser standard is deemed necessary by the DRB due to site 
topography, location of existing or proposed structures, lot configuration, and/or the need 
to preserve existing trees and mature vegetation. 

 
Table 8.1.11-1: Minimum Parking Dimensional Requirements 

Angle Drive Aisle Width Parking Stall 

One-Way (A)                Two-Way (B) Width1 (C) Length (D) 

Parallel 11’ 22’ 8’ 18’ 

30o2 11’ 

NA 
8.25’’ 18’ 

45o2 12’ 

60o2 16’ 

90 o 23’ 23’ 

Tandem Space 8.25’ 36’ 

Compact Space 8’ 15’ 

1 Where a physical barrier (other than a structural column) exists along one side of the parking stall, the 
minimum stall width shall be increased by 1-foot. Where a physical barrier exists along both sides of the 
parking stall, the minimum stall width shall be increased by 2-feet.  

2 Angled spaces may be either head-in or back-in. 
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Table 8.1.11-1 Minimum Parking Dimensions 

Angle of Parking Space 
Width of 

Space 

Length of 

Space 

Width of 

Angled 

Space 

Length of 

Angled 

Space 

Minimum 

Back-Up 

Length 

Standard Cars  

Parallel Parking 9.0’ 22.0’ - - - 

45° Angle 9.0’ 20.0’ 12.7’ 20.5’ 15.0’ 

60° Angle 9.0’ 20.0’ 10.4’ 21.8’ 18.0’ 

90° Angle 9.0’ 20.0’ 9.0’ 20.0’ 24.0’ 

Aisle width (one-way) 10’  

Aisle width (two-way) 20’  

Compact Cars  

Parallel Parking 8.0’ 20.0’ - - - 

45° Angle 8.0’ 18.0’ 11.2’ 18.3’ 13.0’ 

60° Angle 8.0’ 18.0’ 9.2’ 19.8’ 15.0’ 

90° Angle 8.0’ 18.0’ 8.0’ 18.0’ 20.0’ 

 
 
 
 
 
 

A 

C 

Parking with one-way aisle 
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Sec. 8.1.12  Limitations, Location, Use of Facilities 
(a)- (g) 
 unchanged  
(h) Compact Car Parking: 

Compact parking spaces may be used in parking structures or lots.  Up to fifteen 
twenty (1520%) percent of the total parking spaces in a parking garage may be 
designated for compact cars.  Such spaces shall be signed or the space painted 
with the words “Compact Car Only.” 

 

Sec. 8.1.13  - Sec. 8.3.5 
unchanged 

 
 

 
Calgary Design Vehicle Analysis and Recommendation converted to feet: 
 

 Length 

(+ bumper) 

Width 

(+ door opening) 

Average 16.5 

.5 

17 
Calgary 

Regs 

6.5 

1.7 

8.2 
Calgary 

Regs 
Median 16 16.5 6.1 7.8 

85th percentile 18.6 19.1 6.5 8.2 

Minimum 12.5 13 17.72-19.4 5.5 7.2 8.2-8.5 

Maximum 21.9 22.4  8 9.7  

Aisle Width: 10’ per lane plus 2’ for pedestrian flow 

B 

D 

Parking with two-way aisle 
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Miami 21: 

 
 
Cincinnati:  
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PROPOSED: ZA-15-01 Conditional Use Review 
Part 3 Planned Development 

 
 
Purpose: The purpose of this amendment is to eliminate redundant and unnecessary steps, 
costs and complexity to the development review process by: 

• removing the requirement that inclusionary housing can only be applicable for 
subdivisions and PUD per recent statutory amendment and the necessity of having 
Major and Minor PUD’s (Sec. 11.1.3);  

• disconnecting PUD’s from Subdivision review in cases where no actual 
subdivision of land is being proposed (Sec. 11.1.3); and, 

• clarifies the scope of flexibility for development standards afforded by the PUD 
Review process (Sec. 11.1.4, 11.1.5 and  11.1.6). 

 
ARTICLE 11. PLANNED DEVELOPMENT 
PART 1. – PLANNED UNIT DEVELOPMENT 
 

Sec. 11.1.1 – Sec. 11.1.2 
Unchanged 

Sec. 11.1.3    Major and Minor Planned Unit Development 
A minor Planned Unit Development shall include any development consisting of: 

5 or more units in a single structure, prompting the requirements of Article 9. 
Inclusionary and Replacement Housing. 

redevelopment of existing carriage houses and other out-buildings meeting density of 
the underlying zoning district;  

development of accessory units in a detached structure. 

Minor PUD’s shall be exempt from the requirements and standards of this article, but 
shall be subject to the development standards as otherwise required by this ordinance.  

All other development consisting of one or more lots, tracts or parcels of land to be 
developed as a single entity subject to the provisions of Sec. 11.1.4 below shall be 
considered a major PUD and shall be subject to the review processes and 
requirements as defined under this Article. 

 

Sec. 11.1.43 General Requirements and Applicability.  
Any development involving multiple lots, tracts or parcels of land to be developed as 
a single entity, or seeking to place multiple structures and/or uses on a single lot 
where not otherwise permitted, may be permitted as a PUD subject to the provisions 
of this Article. 
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(a) redevelopment of carriage houses and other accessory buildings existing as 
of January 1, 2007 for a residential use ;  

 

A planned unit development may be permitted subject to the provisions of this 
Articleminimum project size as follows in the following districts: 

Districts Minimum Lot Project Size 

RH, RM, RM-W, Downtown and 
Neighborhood Mixed Use, 
Institutional1 

No minimum lot project size. 

RL, RL-W2, RCO-R/G1 2 acres or more 
1. Subject to Conditional Use Review pursuant to Art 3, Part 5. 
2.1. The two acre minimum may be waived by the DRB for the conversion of an accessory 

structure existing as of January 1, 2007 to a residential use. 
   

Planned unit developments are not authorized for non-residential uses except as 
provided for under Sec. 11.1.7.  A planned unit development must receive a 
certificate of appropriateness under the design review provisions of Article 3, Part 4, 
the development review standards of Article 6, and final subdivision plat approval in 
accordance with Article 10.   

 

Sec.11.1.54 Modification of Regulations.   
With the approval of the DRB after a public hearing, and subject to the limitations of 
Sec. 11.1.6, the following modifications of the requirements of the underlying zoning 
may be altered within a planned unit development: 

• density, frontage, lot coverage, and and setback regulationsrequirements may 
be altered for a planned unit development may be met as calculated across the 
entire project rather than on an individual lot-by-lot basis.;   

• required setbacks may apply only to the periphery of the project rather than on 
an individual lot-by-lot basis;   

• More more than one principal use and more than one principal structure may 
be permitted on a single lot;.  At the discretion of the DRB the and, 

• dwelling buildings units may be of varied types including single detached, 
attached, duplex or apartment construction.  

 
 Any proposed modifications of regulations shall be listed in a statement 
accompanying the plat application submission and such modifications shall be subject 
to the provisions of Sec. 11.1.65 and Sec. 11.1.67. 

 

Comment [DEW1]: Moved to Sec 4.4.5 

Comment [DEW2]: Confusing – Really a 
minimum “project” size as it refers to the 
minimum size of the property (or combination of 
properties) to be developed as a PUD 

Comment [DEW3]: This is redundant to 
what’s allowed as a minor PUD 

Comment [DEW4]: Why not – they are 
encouraged and allowed to be mixed use. 

Comment [DEW5]: Duplicative to the 
requirements contained in 11.1.6. 
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Sec. 11.1.56 Approval Requirements.   

The following requirements shall be met for the DRB to approve a planned unit 
development: 

(a) Lot coverage requirements of the district shall be met; 

(b) The minimum setbacks required for the district shall apply to the 
periphery of the project; 

(c)(a) The minimum parcel project size requirements of Sec 11.1.3 shall be met 
if the project is located in a RL or RL-W districts; 

(d)(b) The project shall be subject to design review and site plan review of 
Article 3, Part 4 and the standards of Art. 6; 

(e)(c) The project shall meet the requirements of Article 10 for subdivision 
review where applicable; 

(f)(d) The minimum setbacks required for the district shall apply tohave been 
met at the periphery of the project; 

(e) density, frontage, and lot coverage requirements of the underlying zoning 
district have been met as calculated across the entire project; 

(f) All other dimensional, density, and use requirements of the underlying 
zoning district shall have beenbe met as calculated across the entire project; 

(g) Any proposed accessory uses and facilities shall meet the requirements of 
Sec. 11.1.6 below; 

(h) – (k) Unchanged 

 

Sec. 11.1.76 Accessory Facilities.   
(a) A planned unit development may contain a building or buildings intended for 

non-residential uses such as but not limited to as a community center, recreation 
facility, child care center and/or business office if the DRB determines that such 
use or uses are compatible with the intended principle residential use and will not 
contribute to parking problems on site or in the surrounding area. 

(b) Unchanged 

Comment [DEW6]: Is a reference to Sec. 
11.1.4 above - the minimum “project” size, not 
the size of individual parcels being created. 
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PROPOSED: ZA-15-01 Conditional Use Review 
Part 2 Housing 

 
 
Purpose: The purpose of this amendment is to eliminate redundant and unnecessary steps, 
costs and complexity to the development review process by:  

• removing the requirement that inclusionary housing can only be applicable for 
subdivisions and PUD per recent statutory amendment (Sec. 9.1.5 and 9.1.12);  

• removing the requirement for Conditional Use approval by DRB for any project 
involving Inclusionary Housing (Sec. 9.1.8 and 9.1.12); and, 

• removes the requirement for Conditional Use approval by DRB for any project 
involving Replacement Housing (Sec. 9.2.3, 9.2.5, 9.2.9 and 9.2.10). 

 
 
ARTICLE 9. INCLUSIONARY AND REPLACEMENT HOUSING 
PART 1: INCLUSIONARY ZONING 
 

Sec. 9.1.1- Sec. 9.1.4 
Unchanged 
 

Sec. 9.1.5 Applicability 
This ordinance provision applies to all subdivisions and planned unit development 
(PUD) pursuant to Articles 10 and 11 respectively.  Aany development of five or 
more residential units in a single structure shall be considered “minor” planned unit 
developments and shall be subject to the standards of this article.  Multiple 
developments or projects by the same applicant or responsible party within any 
consecutive twelve (12) month period that in the aggregate equal or exceed the above 
criteria shall be subject to these regulations. 

Except as otherwise provided in this ordinance, these regulations shall apply in the 
instances specified below. 

(a) The creation of five (5) or more residential units through new construction and/or 
substantial rehabilitation of existing structures, including the development of 
housing units utilizing development provisions other than those specified in Sec 
9.1.5 (b). 

(b) Where units are created using the Adaptive Reuse or Residential Conversion 
criteria pursuant to the provisions of Art 4, Sec 4.4.5, this article shall be 
applicable when at least ten (10) or more dwelling units are created.  

(c) An applicant may elect to be subject to the provisions of this article if new units 
are added to existing units for a total of 5 or more units.   
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Sec. 9.1.6 Exemptions 

Unchanged 

Sec. 9.1.7 Certificate of Inclusionary Housing Compliance  
Unchanged 

 

Sec. 9.1.8 Conditional Use Approval 
A covered project, except subdivisions approved by the DRB pursuant to the 
provisions of the Article 10, must first receive approval of such board under 
conditional use criteria pursuant to the requirements of Article 3, Part 5.   

 

Sec. 9.1.9 8 – Sec. 9.1.1211 
Unchanged – re-numbered only. 

Sec. 9.1.13 12 Additional Density and Other Development 
Allowances 

All covered projects, except as outlined under (b) below, shall be entitled to increases 
in the development allowances of the underlying zoning district in accordance with 
the provisions of this section. 

(a) Any covered project shall be entitled to an increase in the maximum coverage 
allowed for the site on which the project is located following the calculation of 
density, height, lot coverage, setbacks, and parking improvements for the site.  
Calculations for these entitlements shall be based on the following tables: 

 
Table 9.1.13-1 Density/Intensity Allowance Table 

Zoning District Additional 
Allowance 

Maximum 
Units/Acre  

FAR 

RH 15% 46 n/a 

RM, RM-W 20% 25 n/a 

RL, RL-W 25% 8.75 n/a 

D, DT, DW n/a n/a 0.5 FAR+10’ height 
set back 10’ along 

street facade 

NMU, NAC, NAC-R, 
BST 

n/a n/a 0.5FAR+10’ height 
set back 10’ along 

street facade 
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Table 9.1.13-2 Lot Coverage Allowance Table 

Zoning District Additional 
Allowance 

Maximum Lot 
Coverage  

RH, NMU, NAC, NAC-R 15% 92% 

RM-W 20% 72% 

RM 20% 48% 

RL, RL-W 25% 44% 

 

(b) Major and Minor PUD shall be treated as follows: 

1. “Minor” PUD shall be exempt from the standards of Article 11, but shall be 
subject to the requirements of this article and all development standards as 
otherwise required by this ordinance.  

2. “Major” PUD as described in Sec.11.1.3, shall be subject to the provisions of 
this Article and Article 11. Planned Unit Development.  No additional 
allowances under the provisions of this article shall be permitted for the 
construction of the required inclusionary units.  Inclusionary units in any 
major PUD shall be provided in accordance with Table 9-A.   

(c)(b) Other possible allowances for the provision of Inclusionary Units may 
include:  

1. A waiver of up to 50% waiver of parking spaces as outlined in Article 8, Sec. 
8.1.14,  

2. A waiver of a portion of the impact fees associated with the Inclusionary 
units, pursuant to the Art. 3, Part 3 Impact Fee Administrative Regulations. 

(d)(c) The allowances provided for herein may be declined at the option of the 
applicant; 

(e)(d) With the approval of the DRB, applying conditional use criteria, units 
added to a project as market rate units may be substituted by nonresidential uses 
wherever such nonresidential uses are otherwise permitted in the district where 
the project is located.  Approved substitution for nonresidential uses shall occur at 
the following rate: 1 market-rate dwelling unit = 1,500 square feet nonresidential 
space 

(f)(e) All provisions of Sec. 9.1.9 8 through 9.1.12 11 shall apply, without 
exception, to any inclusionary units that are constructed. 

 

Sec. 9.1.1413  Off-Site Option  
Unchanged – re-numbered only. 

Sec. 9.1.1514  General Requirements for Inclusionary Units 
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All covered projects must comply with the requirements set forth below. 

(a) In order to assure an adequate distribution of inclusionary units by household size, 
the bedroom mix of inclusionary units in any project shall be in the same ratio as 
the bedroom mix of the non-inclusionary units of the project; 

(b) Inclusionary units may differ from the market units in a covered project with 
regard to interior amenities and gross floor area, provided that: 

1. These differences, excluding differences related to size differentials, are not 
apparent in the general exterior appearance of the project’s units; and 

2. These differences do not include insulation, windows, heating systems, and 
other improvements related to the energy efficiency of the project’s units; and 

(c) The gross floor area of the inclusionary units is not less than the following 
minimum requirements, unless waived by the DRB using the following criteria:  

1. All of the units being provided with a specific bedroom count are smaller than 
the standards outlined below; 

2. More than the required number of inclusionary units are provided on site, not 
all shall be subject to bedroom mix and size requirement; or, 

3. The units have an efficient floor plan (meaning that less than 5% of the square 
footage is devoted to circulation) and the bedroom size(s) is a minimum of 
144sf or 12’x12’. 

One bedroom .................................................   750    square feet 

Two bedroom ................................................. 1,000   square feet 

Three bedroom ............................................... 1,100   square feet 

Four bedroom ................................................ 1,250   square feet 

(d) Upon demonstration of inability to sell units to income eligible residents earning 
75% of the median income, the Manager of the HTF may extend income 
eligibility to allow priority in the sale of inclusionary units to households earning 
as much as eighty percent (80%) of median income, adjusted for household size 
and to households residing in Burlington at the time that these units are offered 
for sale or lease;  

(e) Except for household income limitations as set forth herein, occupancy of any 
inclusionary unit shall not be limited by any conditions that are not otherwise 
applicable to all units within the covered project unless required under federal 
law, e.g. local use of the Low Income Housing Tax Credit, or in conflict with the 
stricter bylaws of the designated housing agency (see Sec 9.1.1615(e)); and 

(f) The final calculations for the number of inclusionary units shall be determined by 
the Manager DRB prior to the issuance of the zoning permit.  If there is any 
change in the project due to sales prices for these units that increases the number 
of inclusionary units required, such modifications shall be determined by the 
Manager and communicated to the administrative officer prior to the issuance of a 
certificate of occupancy for the covered project.  The rental or sales price of the 
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inclusionary units shall also be determined by the Manager prior to the issuance 
of a certificate of occupancy. 

 

Sec. 9.1.1615  - Sec. 9.1.17 16  
Unchanged – re-numbered only. 

 

Sec. 9.1.18 17 DRB Review of Proposal for Phasing 
Proposals for projects to be constructed in phases shall be reviewed as a component 
of the initial project review and shall be included in DRB any conditions of approval.  
A schedule setting forth the phasing of the total number of units in a covered project, 
along with a schedule setting forth the phasing of the required inclusionary unit(s), 
shall be presented to the DRB for review and approval as part of the permitting 
process, for any development subject to the provisions of this article.  If phasing is 
not included as part of the review process, no phasing of the inclusionary units shall 
be allowed. 

If a covered project is approved to be constructed in phases, the requirements of the 
following section shall be applicable to each such phase.   

 

Sec. 9.1.1918  Timeline for Availability/Phasing of Inclusionary 
Units for Issuance of Certificate of Occupancy 

Inclusionary units shall be made available for occupancy on approximately the same 
schedule as a covered project’s market units, except that certificates of occupancy for 
the last ten percent (10%) of the market units shall be withheld until certificates of 
occupancy have been issued for all of the inclusionary units; except that with respect 
to covered projects to be constructed in phases, certificates of occupancy may be 
issued on a phased basis consistent with the conditions of approval set forth by the 
DRB in Sec. 9.1.1817.   

 

Sec. 9.1.2019  - Sec. 9.1.2120 
Unchanged – re-numbered only. 

 

PART 2: HOUSING PRESERVATION AND 
REPLACEMENT/DEMOLITION AND CONVERSION 

 

Sec. 9.2.1 – Sec. 9.2.2 
Unchanged 

Comment [DEW1]: DRB review may not 
always be required – depends on other aspects 
of the proposed development 
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Sec. 9.2.3 Conditional Use Approval 

Notwithstanding any other provision of this ordinance, a person who proposes to 
remove, demolish, or to convert to a nonresidential use, any housing unit or units, in a 
zone where such a use is otherwise permitted, must first obtain conditional use 
approval from the development review board pursuant to the all applicable provisions 
of Article 3, Part 5this Ordinance. 

In addition to the permit application requirements contained in Article 3, the applicant 
must also submit: 

(a) A statement certifying the number of housing units to be demolished or converted 
to a nonresidential use and the number of bedrooms existing within each of these 
units; and 

(b) A list containing the name of each tenant currently residing in the housing units to 
be demolished or converted, as well as verification by affidavit of compliance 
with the tenant notice requirements of this section. 

 

Sec. 9.2.4 Relocation Requirements; Notice and Relocation 
Costs 
Unchanged 

Sec. 9.2.5 Housing Replacement Requirement 
In addition to all other applicable requirements for a conditional useof this Ordinance, 
the DRB shall require, as a condition of approval, that an owner shall replace any 
housing units that are demolished or converted to a nonresidential use.  

An owner shall meet the replacement requirement by creating new housing units 
pursuant to a plan approved by the DRB.  The plan shall be in accordance with the 
provisions of this Article.  Replacement units may be provided by the owner or by the 
owner’s designee fully in any of the following ways: 

a. New Construction. Construction of housing units within a new structure or new 
addition; 

b. Residential Conversion. Conversion of all or a portion of a nonresidential building 
to residential use; or, 

c. Subsidy. Creation of affordable housing units that have not been affordable to 
low-income households for the twenty-four (24) months preceding the date of 
application for conditional use approval.  

An applicant may use any of the three methods to partially fulfill their replacement 
requirements, until the total requirement is met, subject to approval by the DRB. 

 

Sec. 9.2.6 – Sec. 9.2.8 
Unchanged 
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Sec. 9.2.9 Relief 

Any owner who has applied for conditional use approval for demolition or conversion 
of a housing unit or units may apply to the DRB for relief from the housing 
replacement requirements of Section 9.2.5.  Such relief may be a downward adjust-
ment of up to fifty percent (50%) of the owner’s housing replacement obligation if the 
owner establishes to the board’s satisfaction that: 

(a) The literal interpretation and strict application of the housing replacement 
requirement would be impossible for the owner;  

(b) The requested relief would be consistent with the spirit and purpose of this 
Article; and 

(c) The requested relief does not constitute a grant of special privilege inconsistent 
with the limitations upon similar properties.  

The DRB must make positive findings on each of the three (3) criteria above in order 
for any such adjustment to be valid. 

 

Sec. 9.2.10  Exemptions 
This article, except for Section 9.2.4 pertaining to conditional use approval, shall not 
be applicable to: 

(a) – (d) Unchanged 
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Burlington Comprehensive Development Ordinance 
PROPOSED: ZA-15-1 – Conditional Use Review 

As recommended by the Planning Commission Ordinance Committee on July 10, 2014 

Changes shown (underline to be added, strike-out to be deleted) are proposed changes to the 
Burlington Comprehensive Development Ordinance. 
 

Purpose: The purpose of this amendment is to eliminate redundant and unnecessary steps, 
costs and complexity to the development review process by:  

• disconnecting Conditional Use Review from development that does not actually involve 
an identified conditional use (Sec. 3.5.2 (a) and Sec. 3.5.3);  

• revising the Conditional Use Review criteria to focus more specifically on the aspects of 
the development that may actually be effected by a proposed conditional use (Sec. 3.5.6 
(a) and (b)); and, 

• clarifying the scope of conditions that may be imposed under Conditional Use Review 
and Major Impact Review (Sec. 3.5.6 (c)).  

 
 
 
ARTICLE 3. APPLICATIONS, PERMITS AND PROJECT REVIEWS 

PART 5. CONDITIONAL USE AND MAJOR IMPACT REVIEW 
 

Sec. 3.5.1 Purpose 
These conditional use regulations are enacted to provide for a more detailed consideration of 
development proposals which may present a greater impact on the community  

Additionally, it is the intent of these regulations through the creation of a major impact 
review: 

(a) To ensure that projects of major significance or impact receive a comprehensive review 
under established criteria; and, 

(b) To ensure that the city’s natural, physical and fiscal resources and city services and 
infrastructure are adequate to accommodate the impact of such developments, both 
individually and cumulatively. 

 

Sec. 3.5.2 Applicability 

(a) Conditional Use Review: 
Conditional Use Review shall be required for the approval of all development subject to 
the following provisions of this ordinance: 

1. any use identified under Article 4 and Appendix A – Use Table as a “Conditional 
Use” or “CU;”  
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2. any Special Use specifically identified as being subject to conditional use review 
under Article 5, Part 3; 

3.  any application subject to Article 9 – Inclusionary and Replacement Housing; 

4. all applications for an Institutional Parking Management Plan pursuant to the 
provision of Article 8, Part 3; 

5. all applications subject to Article 10 – Subdivision; and, 

6. all applications subject to Article 11 - Planned Development. 

(b) Major Impact Review: 
Unchanged 
 

Sec. 3.5.3 Exemptions 
Conditional Use and Major Impact Review shall not apply to applications involving one or 
more of the following: 

(a) Single-family dwellings; 

(b)(a) Temporary structures that do not otherwise involve a conditional use; 

(c)(b) Substantial rehabilitation that does not expand the floor area of an existing 
building or the structural capacity of existing development;  

(d)(c) Projects that do not result in a change of use or increased parking demand as 
determined by the administrative officer; and, 

(e)(d) Subsurface site improvements including but not limited to underground utility 
lines and subsurface drainage ways.   

 

Sec. 3.5.4 and Sec. 3.5.5 
Unchanged 

Sec. 3.5.6 Review Criteria 
The application and supporting documentation submitted for proposed development 
involving Conditional Use and/or Major Impact Review, including the plans contained 
therein, shall indicate how the proposed use and associated development will comply with 
the review criteria specified below: 

(a) Conditional Use Review Standards:  
Approval shall be granted only if the DRB, after public notice and public hearing, 
determines that the proposed conditional use and associated development shall not result 
in an undue adverse effect on each of the following general standards:  

1. Based on the scale and characteristics of the proposed use and its development, 
the proposal is consistent with the purpose and intent of the zoning district and 
specifically stated policies and standards of the municipal development plan; 

Comment [DEW1]: IZ housing in and of itself 
does not constitute a conditional use. 
Addressed in unit trigger below as applicable for 
major impact. 

Comment [DEW2]: Subdivision of land in and 
of itself does not constitute a conditional use. 
Addressed in lot trigger below as applicable for 
major impact. 

Comment [DEW3]: PUD’s in and of 
themselves do not constitute a conditional use. 
Addressed in unit and lot trigger below as 
applicable for major impact. 
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2. The proposed use will not have nuisance impacts from noise, odor, dust, heat, and 
vibrations greater than typically generated by other permitted uses allowed by 
right in the same zoning district; 

3. The transportation system is capable of supporting the proposed use in addition to 
the existing uses in the area. Evaluation factors include street designations and 
capacity; level of service and other performance measures; access to arterial 
roadways; connectivity; transit availability; parking and access; impacts on 
pedestrian, bicycle and transit circulation; safety for all modes; and adequate 
transportation demand management strategies; and, 

1.4.The capacity of Eexisting or planned public community utilities, facilities or 
services are capable of supporting the proposed use in addition to the existing 
uses in the area.;  

2. The character of the area affected as defined by the purpose or purposes of the 
zoning district(s) within which the project is located, and specifically stated 
policies and standards of the municipal development plan; 

3. Traffic on roads and highways in the vicinity evaluated in terms of increased 
demand for parking, travel during peak commuter hours, safety, contributing to 
congestion, as opposed to complementing the flow of traffic and/or parking needs; 
if not in a commercial district, the impact of customer traffic and deliveries must 
be evaluated; 

4. Any standards or factors set forth in existing City bylaws and city and state 
ordinances;  

5. The utilization of renewable energy resources; and, 

 
 In addition to the General Standards specified above, the DRB;  

1. shall consider the cumulative impact of the proposed use.  For purposes of 
residential construction, if an area is zoned for housing and a lot can 
accommodate the density, the cumulative impact of housing shall be 
considered negligible; 

2. in considering a request relating to a greater number of unrelated individuals 
residing in a dwelling unit within the RL, RL-W, RM and RM-W districts than is 
allowed as a permitted use, in addition to the criteria set forth in Subsection (a) 
hereof, no conditional use permit may be granted unless all facilities within the 
dwelling unit, including bathroom and kitchen facilities are accessible to the 
occupants without passing through any bedroom. Additionally, each room 
proposed to be occupied as a bedroom must contain at least one hundred twenty 
(120) square feet. There must also be a parking area located on the premises at a 
location other than the front yard containing a minimum of one hundred eighty 
(180) square feet for each proposed adult of the dwelling unit in excess of the 
number of occupants allowed as a permitted use. All other green space standards 
must be observed.  Comment [DEW4]: this does not belong here. 

moved to Sec 4.4.5 (d)5C 
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3. may control the location and number of vehicular access points to the property, 
including the erection of parking barriers. 

4. may limit the number, location and size of signs. 

5. may require suitable mitigation measures, including landscaping, where necessary 
to reduce noise and glare and to maintain the property in a character in keeping 
with the surrounding area. 

6. may specify a time limit for construction, alteration or enlargement of a structure 
to house a conditional use. 

7. may specify hours of operation and/or construction to reduce the impact on 
surrounding properties. 

8. may require that any future enlargement or alteration of the use return for review 
to the DRB to permit the specifying of new conditions. 

9. may consider performance standards, should the proposed use merit such review. 

10. may attach such additional reasonable conditions and safeguards, as it may deem 
necessary to implement the purposes of this chapter and the zoning regulations. 

(b) Major Impact Review Standards:  
Before a major impact development may receive approval, the DRB must be satisfied, 
based on documentation provided by appropriate city agencies, experts, interested parties 
and/or the applicant that the proposed development, in addition to meeting the review 
standards for conditional use review above, shall: 

1. Not result in undue water, air or noise pollution; 

2. Have sufficient water available for its needs; 

3. Not unreasonably burden the city’s present or future water supply or distribution 
system; 

4. Not cause unreasonable soil erosion or reduction in the capacity of the land to 
hold water so that a dangerous or unhealthy condition may result; 

5. Not cause unreasonable congestion or unsafe conditions on highways, streets, 
waterways, railways, bikeways, pedestrian pathways or other means of 
transportation, existing or proposed; 

6. Not cause an unreasonable burden on the city’s ability to provide educational 
services; 

7. Not place an unreasonable burden on the city’s ability to provide municipal 
services; 

8. Not have an undue adverse effect on rare, irreplaceable or significant natural 
areas, historic or archaeological sites, nor on the scenic or natural beauty of the 
area or any part of the city; 

9. Not have an undue adverse effect on the city’s present or future growth patterns 
nor on the city’s fiscal ability to accommodate such growth, nor on the city’s 
investment in public services and facilities; 

Comment [DEW5]: a sign issue – doesn’t 
belong here 
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10. Be in substantial conformance with the city’s municipal development plan and all 
incorporated plans; 

11. Not have an undue adverse impact on the present or projected housing needs of 
the city in terms of amount, type, affordability and location; and/or 

12. Not have an undue adverse impact on the present or projected park and recreation 
needs of the city. 

 

(c) Conditions of Approval:  
 

In addition to imposing conditions of approval necessary to satisfy the General Standards 
specified in (a) or (b) above, the DRB may also impose additional conditions of 
approval relative to any of the following;  

1. mitigation measures, including but not limited to screening, landscaping, where 
necessary to reduce noise and glare and to maintain the property in a character in 
keeping with the surrounding area. 

2. time limits for construction. 

3. hours of operation and/or construction to reduce the impact on surrounding 
properties. 

4. that any future enlargement or alteration of the use return for review to the DRB 
to permit the specifying of new conditions; and, 

5. such additional reasonable performance standards, conditions and safeguards, as it 
may deem necessary to implement the purposes of this chapter and the zoning 
regulations. 

 
 

Sec. 4.4.5 Residential Districts  
(d) District Specific Regulations: 

5. Residential Density   
C. Residential Occupancy Limits.   

In all residential districts, the occupancy of any dwelling unit is limited to 
members of a family as defined in Article 13.  Notwithstanding the following, the 
minimum square footage requirements shall be reduced by ten (10%) percent in 
situations where the residential premises are owner occupied.   

Subject to Conditional Use approval by the DRB, a dwelling unit may be 
occupied by more than four (4) unrelated adults if it contains at least twenty-five 
hundred (2,500) square feet excluding its attic and basement pursuant to the 
following: 

(i) If in a RL district, the dwelling unit also contains at least an additional two 
hundred fifty (250) square feet and one (1) additional parking space per 

Comment [DEW6]: not review standards so 
moved to their own section 
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adult occupant in excess of four (4); or, 

(ii) If in a RM district, the dwelling unit also contains at least an additional 
two hundred (200) square feet and one (1) additional parking space per 
adult occupant in excess of four (4). 

(iii)If in a RH district, the dwelling unit also contains at least an additional 
150 square feet and 1 additional parking space per adult occupant in 
excess of four (4). 

In considering a request relating to permitting a greater number of unrelated 
individuals residing in a dwelling unit within a residential zoning district, no 
conditional use permit may be granted unless all facilities within the dwelling 
unit, including bathroom and kitchen facilities are accessible to the occupants 
without passing through any bedroom. Each room proposed to be occupied as a 
bedroom must contain at least one hundred twenty (120) square feet. 

 
 

 

Comment [DEW7]: relocated from conditional 
use section. 
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Burlington Planning Commission Meeting Notes 
Tuesday, September 9, 2014 - 6:35 pm 

PC Present:  L. Buffinton, E. Lee, A. Montroll,  
Absent:  Y. Bradley, J. Wallace-Brodeur, H. Roen, B. Baker 
Staff: D. White, S. Thibault, E. Tillotson 

 

I. Agenda 
II. Public Forum 

Since there are not enough members for a forum, the Commission moved to article IV, discussion of the 
Downtown Form-Based Code Review 

III. ZA-15-01 Garage Size and Orientation 
No discussion for lack of quorum. 

 

IV. Downtown Form-Based Code Review             
W. White:  Explains as background that the most recent version of the FBC has been through several 
iterations with the consultants. Some items are still in play.  This is intended to be a new article (14), a 
standalone section in an effort to everything in one place.   

The Purpose states the intent and applicability of FBC in relationship to the master plan, with objectives 
and an implementation tool for the master plan. Applicability is the relationship to existing zoning 
ordinance.  FBC will supersede the existing ordinance if there is conflict although if there is conflict with 
fire, health, or safety, any of those will always trump FBC. 

L. Buffinton:  It would help if the page numbers could be larger.  Page 5 layout is confusing with five 
columns.  It would help if examples were with the text, perhaps apply a linear approach.  On page 10 it 
is principle, page 13 has typos.  

D. White: This is just a working copy and will be cleaned up and reformatted with the focus on content. 
FBC applies to the downtown and waterfront districts.  There will be two maps showing two areas of 
special requirements in the districts. 

There is a tendency to want to read the code like a book but it is not organized that manner, it has an 
hierarchical form. Most requirements already exist in the current ordinance.  

W. Senville:  What are the biggest changes? 

D. White:  Nibbling around the edges of the ordinance which has been happening from the 1973 
Ordinance.  A lot of design review requirements are embedded in the FBC but of course there are some 
changes.  

B. Lowe:  For instance regarding enclosed vs open porches, when might a decision of this sort be 
changed?   

D. White:  Favored allowing enclosed porches but was voted down, 5 to 1.   

S. Thibault:  The goal for the review is to be less subjective. 

A. Montroll:  Would like to see the checklist which he understands doesn’t exist yet. 
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L. Buffinton:  Will the Waterfront District allow 100% coverage?   

D. White:  It is possible. 

L. Buffinton:  Wishes to go on record as being strongly opposed to having 100% lot coverage at the 
Waterfront. 

D. White:  The primary goal of the Waterfront is access for the public.  The complications for 
development are multiple setback requirements.   

 

V. Committee Reports 
No committee reports. 

 

VI. Commissioner Items 
E. Lee:  Attended the first meeting for on street parking in residential districts and found the meeting 
very encouraging.  There is a pilot project using RH District for study. 

 

VII. Minutes/Communications 
No action taken. 

 

VIII. Adjourn 
8:30pm meeting closed 

 

 

 

A. Montroll, Acting Chair           Date     

 
E. Tillotson, recording secretary 



 

 

As approved by the Burlington Planning Commission on. 

     

Burlington Planning Commission 

149 Church Street 
Burlington, VT 05401 
Telephone: (802) 865-7188 
    (802) 865-7195 (FAX) 
    (802) 865-7144 (TTY) 
www.burlingtonvt.gov/planning  

Yves Bradley, Chair 
 Bruce Baker, Vice-Chair 

Andrew Saba 
Lee Buffinton 
Harris Roen 

Andy Montroll 
Jennifer Wallace-Brodeur 

 Vacant, Youth Member 
 

 

  

Burlington Planning Commission Minutes 
Tuesday, August 12, 2014 - 6:35 pm 

PC Present:  L. Buffinton, H. Roen, J. Wallace-Brodeur, Y. Bradley, A. Montroll 
Absent:  B. Baker, E. Lee 
Staff: D. White, E. Tillotson, K Sturtevant 

 

I. Agenda 
Item three will be delayed until the arrival of K Sturtevant. 

 

II. Public Forum 
No members of the public were engaged. 

III. Statute of Limitation Discussion 
K. Sturtevant, City Attorney:  If needed we can review this topic. 

My understanding is that the conversation is around restraint on the 15 year statute of limitations, 
relative to violations.  In the City, records go back to 1973 but permitting previous to that is applied.   

A. Montroll:  What happened in 1973? 

D. White:  There was a new ordinance in 1973 which seems a logical starting point.  The question is 
what did the City know and when did it know it?  The records prior to a certain time were not very good.  
The City should set statute of limitations based on the effectiveness of records which needs 
examination.   

J. Wallace-Brodeur:  Isn’t this the same conversation that we had previously about when did different 
departments in the city know? 

K. Sturtevant:  So currently do you just say that 1973 is a definitive point?  Presently, we do not and 
there is an Environmental Court decision which supports that.  This issue has not gone to the Supreme 
Court.  The question is what is the representation to zoning?  Another point is about where to draw the 
line.  The question is how to approach the issue, fifteen years does not have to be the point.  The date 
of completion might be the timeline. 

J. Wallace-Brodeur:  There was a feeling that the public is frustrated that not all City Departments are 
aware of a situation. Is the property owner responsible for having all information?  The perception is that 
they are proceeding in good faith, but sometimes there is conflicting information.   

A. Montroll:  So what happens if someone is not in compliance, when do they have to come into 
compliance?  There can’t be enlargement of a non compliance.   

D. White:  There are a couple of different realms, if the condition is older than fifteen years, 
enforcement?  Not at this point, an on-going violation we can’t currently address.  The present owner 
has an existing blemish.  It can’t be used to owners benefit.   

Y. Bradley:  Where are we going with this? 

J. Wallace-Brodeur:  We needed B Baker present, he has been a driving force in this conversation. 
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Y. Bradley:  It sounds as though with smaller violations we would like a little more flexibility, possibly a 
little more forgiveness.  It seems that we should have more dialogue along this line.  And it seems clear 
that we agree that it is not the citizens’ responsibility to be fully aware. 

K. Sturtevant:  This situation is less likely to occur now since the City is using one database. 

Y. Bradley:  Anything small that is more than fifteen years in existence………  

K. Sturtevant:  Under current law, it would still be a violation if there is no existing CO.  The problem is 
where is the line defining egregious vs non egregious.   

A. Montroll:  If beyond the 15 years, could the CO process be simpler?  It would be good to find a way to 
simplify this type of CO process. 

D. White:  Some businesses/owners have come in and closed out all old permits.   The P & Z staff and 
the DPW staff work with owners to assist the close out process.  Sometimes corrections are necessary.  
Code Enforcement spends a lot of time going through all permits and tries to address issues all at once.   

H. Roen:  We seem to see people during the eleventh hour. 

D. White:  The best remedy is to look at the permit history, and do this early before the sale.   One of 
nuances is if it’s a physical change that is visible which is different than illegal units, fire, etc. 

K. Sturtevant:  State statute indicates that it is 15 years from the time when the community knows about 
it.   

L. Buffinton:  Yes if readily visible.  

Y. Bradley:  Parking on the lawn can be an issue when nobody pays attention.  Over time the space can 
turn into actual driveway all without a permit.  Is it possible to pull open permits and run a list?   

J. Wallace-Brodeur:  The leverage we have is when properties are selling, and not super sympathetic to 
people who haven’t done their homework.  This is mostly an older problem. 

K. Sturtevant:  Yes, owners are now notified that they have current permits that haven’t been closed.  
She can write something up for the Commission to look at. 

D. White:  The fundamental question is are we saying that these situations are subject to the statute of 
limitations or that they doesn’t require a CO? 

K. Sturtevant:  If it is a use violation that we knew about or that it is more than 15 years old, are we 
giving that grandfathered status, are now saying that we are not going to enforce?  There is a current 
pending court case relative to this. As an example, parking spaces existing in a front yard, the City didn’t 
pursue this, the green belt cannot be claimed by adverse possession, pending  owner has designated 
driveway and some parking spaces even though there might not be enough to meet requirements.   

A. Montroll:  In some ways this is not inconsistent with what we are saying. 

L. Buffinton:  If they lose the spaces, they lose some required parking spaces.   

A. Montroll:  He is really clear that people cannot drive over the City’s greenbelt. 

D. White:  All situations are different, each has its own little twists. 

 

IV. Proposed Zoning Amendments 
1. Conditional Use  & Major Impact 

The Ordinance Committee has met to discuss this and to simplify the process.  There are three different 
parts, and in situations that are not truly conditional use, there is no reason to subject applicants to the 
development review process, one example being inclusionary housing.  Five or more housing units is 
the threshold for the process which is not conducive to progress. Improve the process with clarification 
and more objectivity. 
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Breaks out what triggers Major Impact review downtown.  It doesn’t make sense to have a five unit 
trigger, it should be adjusted for each zone and divided into four different categories.   

A. Montroll:  Beyond what we say we want in planBTV, can schools, water, roads handle the needed 
capacity?  We have already established that downtown is where we want development and we know 
that there exists capacity from departments.  

J. Wallace-Brodeur:  There is a capacity to our school system.  This approach suggests implied 
consensus about growth re schools. 

A. Montroll:  We should figure this out on the front end.  PlanBTV says we can handle it. 

J. Wallace-Brodeur:  Yes downtown is where development should happen, but she questions sewer and 
school capacity?  And what about infrastructure? 

Y. Bradley:  This is more philosophical than discussion of the ordinance.  It is a valid discussion, and all 
topics are ripe for discussion.   The Housing study for planBTV shows that there is a need for housing 
downtown.  The details seem more a philosophical discussion. 

J. Wallace-Brodeur:  It doesn’t seem as if it is going to fly, doesn’t work for me. 

A. Montroll:  Is a little more nuanced than that.  The burden is on the City to manage the growth 
proposed downtown.  The City needs to know ahead what the capacities are.   

D. White:  There is an accumulative impact, the threshold may not have any impact on schools, the 
distribution system has problems because of its age. 

L. Buffinton:  There is a need for more growth downtown but we don’t always know our capacity which is 
complicated by a crumbling infrastructure.  Repairs, with capital improvements planning is needed. It 
would be nice to have capacity checks on this when discussing possible development. 

D. White:  Properly assessing an impact fee will assist infrastructure and pay for the impact on City 
departments.  The suggestion is that downtown we presently have capacity for development. 

H. Roen:  There might be a way to make this more palatable, how are issues identified?  

2. Housing 

The state statutes were changed this year and now a municipality can impose inclusionary requirements 
on duplex and multi-family developments 

3. Planned Development 

There are no longer major and minor PUDs.  The conditional use standards have been slightly modified.  
They are now compatible with the pattern of development existing but can still need further clarification.  
The functional family conditions have been relocated to the pertinent portion of the ordinance.  
Conditional Use requirements have been extracted from all areas where they are not necessary. 

A. Montroll:  Could the Commission request a cleaner version of revisions? 

D. White:  I will create one and email that version to the Commission members. 

 

V. Downtown Form-Based Code Review 
Postponed to the next meeting. 

 

VI. Committee Reports 
Ordinance Committee – discussed items that the committee is to review. 

Executive Committee – no report. 
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LRPC – Has received materials about choosing a consultant for the South End Plan and H. Roen will 
review the materials. 

 

VII. Commissioner Items 
A. Montroll:  Could we have a report of the Chair and the Director? 

Y. Bradley, Chair:  He has met with a consultant who is working on a report for the South End Plan 
report. It was interesting, visit and the knowledge of the consultant was more limited than he had 
anticipated.  There is lots of excitement in south end about the project, which includes the Mayor. 

D. White:  Has been gone a couple of weeks on vacation.  The office meeting with HR&A here a couple 
of days ago also involved meeting with stakeholders, data analysis, etc and was pretty productive.  
Ultimately there are a variety of possible directions the city might go to be examined regarding 
development.  This meeting is a good basis for an informed conversation. 

Interviews are scheduled in two weeks for the consultant team with an interviewer’s meeting on Monday 
the 25th and interviews on Wednesday the 27th.  Today and perhaps tomorrow, there has been 
mediation with Champlain College concerning the St Paul Street property development. 

H. Roen:  In his neighborhood near Shelburne Road, on the South Burlington side of the road, there is 
building of only multi-family housing.  On the Burlington side of the street, buildings are single family 
housing.  It is interesting that there are two very different approaches with no conversation between the 
municipalities. 

D. White:  Last night the City Council approved the existing small lots and the frontage amendments but 
deferred action on the proposed parking and vertical expansion amendments.  The City Council 
Ordinance Committee will meet Thursday at 5:00 pm to further discuss these proposed amendments 
and he would encourage any Planning Commission members to attend if possible. 

L. Buffinton:  At last night’s City Council meeting, were there Planning Commission members present? 

D. White:  I don’t believe that there were members other than E Lee, who was present as a dissenting 
Planning Commission member. 

 

VIII. Minutes/Communications 

On a motion by H. Roen, seconded by L. Buffinton, the Commission unanimously recommended 
approval of the minutes of May 27, June 10, June 24, and July 8, with corrections.  

 

IX. Adjourn 
On a motion by L. Buffinton, seconded by H. Roen, the Commission unanimously adjourned at 
8:15 pm. 

 

 

 

Y Bradley, Chair            Date     

 

 

E. Tillotson, recording secretary 
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