


City Council Ordinance Committee
Tuesday, September 23, 2014
DPW Conference Room
[bookmark: _GoBack]

Attendance 
Committee: Karen Paul (KP), Chip Mason (CM) (chair), Sharon Bushor (SB) (came at 5:50 from work)
Staff: Eileen Blackwood (EB (CA)), Gene Bergman (GB (CA))
Public: See list
Convene: 5:45 pm

1. Agenda & Minutes of 8/26/14

Action: On KP’s move & CM’s second, the committee unanimously (2-0-0) approved the agenda (noting that Other Business will discuss the scheduling and agendas for the next meetings). The consideration of the 8/26/14 minutes was delayed until SB was present.

2. Public Forum: 

Carina Pinto (PPNE public affairs officer) read statements (3) from patients. 

There being no one else wishing to speak, CM closed the forum.

3. BCO 21-111 through 21-115—Health Center Buffer Zones ordinance—City Attorney report on options

Eileen Blackwood (EB), City Attorney, handed out a memo. She said it was just finished today. 

EB summarized the memo. The first section is on what has happened since McCullen: the council’s repeal of the 35’ buffer zone provision, hearings by the ordinance committee, and a summary of the 4 key points of the decision; she noted that there are areas of concern that the government can’t address & that the facts on the ground are the key to the constitutionality of any provision. 

The second section is on existing laws that can be used to protect access to health services: section one of buffer zone law was not repealed and is, in our opinion, a very strong protection to the right of access & should be continued to be supported, the noise ordinance could be used in the right circumstance to prevent overly noisy protests from interfering with the operation of a clinic (a “reasonable person” standard is used to determine if noise is unreasonably loud), the state disorderly conduct statute on threatening language or abusive or obscene language can also be used (SB & CM asked questions and received answers about the standards for DC), and  injunctive relief, including injunctive relief requests filed in court by private parties like the clinic as well as by the city, can also be used if other enforcement tools don’t work. 
The third memo section is on new options: the council can clarify the ordinance’s findings to strengthen the purpose (examples were given), the council can add a “harass” definition and add a prohibition on harassment to section one of the existing ordinance (the example given is based on existing state law and our office is open to other variations) to strengthen of the existing law, the council can add an “immediate withdrawal order provision” to the existing ordinance in order to stop people from coming back over the course of the day to violate law again and again—we haven’t heard facts that would implicate this scenario yet but this would fill the gap between a ticket and an injunction (CM expressed a concern that there is no due process but EB says it’s mitigated by being just in a limited area in response to specific issues by specific people), we’ve looked at a floating buffer (bubble) zone and we are concerned about the continuing vitality of the case (Hill v Colorado) upon which it is based and also concerned that it doesn’t address much more than what is being addressed in current law and that enforcement is a question (if the committee is interested in this option, EB advised them to invite PD chief to comment; CA does not recommend adoption of a floating bubble zone). EB also said another option is creating a more limited buffer zone to avoid a gauntlet problem might be constitutionally possible but we haven’t heard enough evidentiary basis for that option. 

The fourth section is on options for changes to state law, i.e. a Vermont FACE Act.  EB ended her presentation on the last section which notes that there are some concerns that cannot be addressed by government.  

SB understands it to be the advice not to revisit the bubble zone but if the committee is going to look at it, then we should bring in the chief. Are you saying this is illegal and if yes, why ask the chief. CM said heard that more likely than not a bubble zone would be overturned so he doesn’t think the committee should bring in the chief. On process, CM doesn’t expect action tonight. He asked if there are other recommendations people support or don’t. He encourages the committee to have a discussion next meeting over certain proposals. 

SB said she is ready to build an ordinance based on this report and would like an option for a buffer zone if the facts allow it beyond the creation of one for individuals that a withdrawal order would create.  CM said he doesn’t think he heard facts to support adoption of a buffer zone. 

KP said she’s disappointed in what the city can do. She wants the city to do whatever we can do, whatever we can do-we should do. As for the noise ordinance, it requires an officer to be present continually. It doesn’t seem that a buffer zone will be upheld. She acknowledges the dangers of being the first to adopt legislation and that we need to be mindful of the cost of litigation.

CM asked PPNE reps Jill Krowinski and Claudine Safar about the list of problems in the memo. Claudine said she has heard testimony that there have been heated confrontations between protesters and patients and escorts in front of the clinic and that people have been also photographed and that these concerns are not on the list in the report.

CM opened the meeting to public comment.  Rebecca White, a PPNE public affairs intern, read a statement from a recovery room volunteer. See file. Jane Feustel read statement by an escort. See file. Paige Feeser, PPNE volunteer coordinator, read her own statement. See file. Andrea Nicoletta, PPNE Peer Education coordinator read her own statement. See file.

Sarah Alexander read a statement: 3 types of protestors—sign holders, people who follow and talk softly, counter protesters. People have multiple interactions with protesters. She has heard that women are intimidated by the protesters. Underscore that there is very little privacy accorded patients and point to SF as an example of a post-McCullen city that is adopting a smaller buffer zone.

Sara Alexander, a public defender in Montpelier who lives on St. Paul St., said that before McCullen didn’t see anyone there but after decision many have shown up. She has to go by to go downtown and it is intimidating and she fears for her safety. This is a change for her. She has seen traffic safety situations where protesters back into street and block parking spaces. Also, she is from Vermont and said we’re not afraid to be the first and should not be afraid to lead the pack.

Donna Burkett, medical director of PPNE, said her first priority is the health of patients. She spoke about the medical effects of the lack of a buffer zone: before decision the she didn’t hear from patients but since she has heard from patients about the emotional stress placed on them by the presence of protesters. Their blood pressure goes up and the procedure is prolonged as a result. Patients have said over and over again that they were doing fine until they saw the protesters.  When a patient leaves the clinic, she is still in pain and experiencing cramping, and she would have to have an escort. The patient is more vulnerable then, especially due to the drugs to deal with the procedure. They have stories everyday about the negative effects of the protests.

Jill Krowinski added that PPNE also have reports from greeters on what they have experienced; she submitted one from 8/16/14 to 9/22/14.

Claudine Safar, Esq. said she doesn’t necessarily disagree with CA report, although she reserves the right to submit a memo in response. Injunctions not practical given the timing of the harm to an individual so it may just be an option for PPNE and to her knowledge clinics seeking injunctions has not been tested.  On the due process concern on the withdrawal order option, there may not be a hearing immediately but the need for the order is weighed in balance with other interests at the time—seems to be a minor imposition. She thinks her client would support including “intimidation” as well as “harass” to the list of existing prohibitions. She agrees the Court didn’t overrule Hill and because it didn’t she is not so not sure it doesn’t give us the chance to do what did in Hill; she is more concerned with a shrinking buffer zone’s constitutionality and agrees with the CA’s issue with the inability to leaflet; a floating zone doesn’t do that but she does question its effectiveness.

KP asked EB about the bubble zone and what kind of evidence would support it. EB said so much of what is being talked about is what the Supreme Court is saying we can’t prohibit.

Claudine Safar said a bigger concern is with people touching patients. CM asked isn’t that “threatening” someone? Claudine suggested bubble zone may be a way to address this problem.

KP asked what other communities are doing. Claudine Safar said it is a mix. CM said he’d welcome what PPNE could find out about other cities. SB agreed with request to PPNE and notes that patients are more vulnerable than other people and she is angry that the Supreme Court doesn’t acknowledge that.

Agnes Clift said she’s having a hard time with the accusations being made against her as an abortion opponent who has been present in front of the clinic. She thanked the CA for the report. She said she has been approached by people and she reluctantly approaches women who look like they are receptive.

Action: CM closed the item.

4. Any other business
The committee took up the 8/26/ 14 minutes. SB asked for 3 changes to the 8/26/14 minutes (see SB’s marked up copy) and with changes moved adoption, KP second, and the committee adopted it unanimously.
The committee set the next meetings. The next meeting will deal with the buffer zone and peddlers on October 9 at 5:30 and a meeting on October 15th at 6:30 will deal with the smoking ban.

5.  Adjourned: 7:45 pm
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