


City Council Ordinance Committee
Thursday, August 26, 2014
[bookmark: _GoBack]


Attendance 
Committee: Sharon Bushor (SB), Karen Paul (KP), Chip Mason (CM) (chair)
Staff: (David White (DW) (PZ)), Eileen Blackwood (EB (CA)), Gene Bergman (GB (CA))
Public: See list
Convene: 5:45 pm

1. Agenda & Minutes of 8/14/14

Action: On SB’s motion and KP’s second, the committee unanimously approved the agenda.  On SB’s motion and KP’s second, the committee unanimously decided to amend page 5 of the 8/14/14 minutes at end of the discussion on 14-01 to say “SB asked to amend to add “Properties entirely in the rear yard setback are excluded.”  KP and CM agreed.”  The motion, with second, included also inserting this into the action on 14-01 and adding “community center” in second line of action in the parentheses after “primary structures”.

2. Public Forum: 

Norm Williams handed the committee papers (not given to staff at meeting—he said will get to CA’s for file) re the parking proposal.  He referred to manuals on parking to show that before changes are made that impact neighborhoods the council should look at what the experts in the field say.  He doesn’t think the Planning Commission did this.  He referred to a summary of the Census for Burlington related to vehicles / household, and said it shows that people have cars and we can’t wish it away.  He looked at Saratoga Springs’ (NY) parking requirements and it shows at least 1 space per unit is required.  He raises this by way of example.  Information on shared parking developments in Chestnut Hill, MA shows they require 2 spaces.  The Transportation Handbook by the Institute of Transportation Experts recommends a number of spaces per unit.  The shared parking book indicates that rentals need 1.5 spaces while residence that are owned need 1.7.  The Transportation and Land Development manual talks about on how to analyze the issue and its table shows that 1.2-2 off-street spaces are required.  The point is that people have thought about it hard and he is not sure we have.

Caryn Long asked that they do the studies first, before passing this law.  She also says that no one can live without a car here in Burlington.  We have had a lot coverage problem for years which city has ignored.  The City needs to control backyard parking.  She showed pictures on this problem to the committee (see file).  She said the pictures show that people need parking.

Emily Lee said that the city is doing a comprehensive parking study and looking at the data, the downtown specifically, and she suggests waiting until then to adopt ordinance changes.  She said she’s part of the group working on it and will wholeheartedly support the recommendations they come up with.

Bill Church said trees don’t vote and green space doesn’t vote and he thinks we need to consider them.  Development that results in having more cars in order to cram more people in is not good for the earth.  We should take care of the things we have first.  What we do in the Bradley St.  neighborhood needs careful consideration or else it will go over the cliff.

There being no one else wishing to speak, CM closed the forum.

3. BCO 21-111 through 21-115—Reproductive Health Centers—City Attorney analysis of PPNE proposed draft ordinance

Eileen Blackwood (EB), City Attorney, said that we’ve started taking a look at this proposal and haven’t completed the review but there are a number of things we are thinking of:  the proposal adds a definition of “harassment” and it raises an issue related to “follows” that is found in sections 3a and 3b.  She noted the modification made by PP from first draft.  She said that caselaw addresses “fear” but we have more work on “following” based on McCullen.  They may want to add something on “harassment” based on Vermont law.  We would like to tinker with this if the committee wants to add “harassing” behavior to the prohibited actions.

EB noted that in § 21-113(1) that the revised draft removes the word “harass.”  Subsection (2) is a proposal for a bubble zone and we’re in the process of looking at the law and legal scholars’ discussion on this based on whether or not Hill v. Colorado will survive McCullen.  She also advises calling in Chief Schirling to discuss enforceability of a bubble zone because it leaves a lot for an officer to decide.

CM noted that the committee hasn’t asked the Chief in because before they do that they want to know if the proposal passes constitutional muster.  EB reiterated that we are still looking at this question.

EB says we are still struggling to understand how the listed exceptions will work and how they’d fit in given the changes proposed by PP.

EB said, regarding § 21-114, that the city can’t impose more than $500 criminal penalties and $800 civil penalties and can’t authorize private injunctive relief because state law doesn’t authorize it.  Our charter says that we can authorize a right of private action for actual damages.

EB said the provision on the order of immediate withdrawal is being looked at.  McCullen did flag this as an idea.  She said, in summary, that we are looking at what other communities are doing and at the constitutionality of buffer (bubble) zones, harassment, and what Vermont law guides us to.

CM said he would open it up to a public forum and said we will want more clarity before asking for legal work product.

Jean Osborne said don’t put in place a law that would prohibit her from speaking to people going to PP.  If they put in anything beyond what have now, it will hinder her ability to speak to people.  She has never personally spoken to any person rudely.  She has the client’s best interest in mind.  If a client changes her mind to have an abortion, then she is there to help.

Bridgett Mont said that if the city wants a buffer zone it needs a reason.  On St Paul St. we have a double wide sidewalk and people can go into it without blocking people going by.  She has never prohibited anyone from going in to PP.  There are never more than one or two people out there and people have room to go by.  She asked that the committee consider that they haven’t harmed clients before spending taxpayer money on this law.  She asked them to decide if there is a need for this and thanked them for talking to them too and not just PP.   

Barry Kade said he got involved because he is prochoice but he advocates for the free speech of people who we disagree with.  Vermont already has a state law, disorderly conduct, to prevent what we want to stop.  He asked why extra protection needed for an abortion clinic.  Many of us have been on the side of unpopular positions and there is a right to explain these positions even to those who disagree.  

Claudine Safar, the attorney for PP, said the proposal is patterned after the Colorado ordinance in Hill.  She did a lot of research and patterned the draft after panhandling ordinances.  Subpar. 2 taken directly from Colorado.  They did look at the NYC ordinance after reading the discussion in McCullen but they didn’t use it because “harass” not defined.  PP is very concerned with patients being followed.  She hears EB’s concern about the exceptions and injunctive relief provisions.  

Jill Krowinski said that this is a top priority for PP.  They are giving advice based on what people nationally are thinking.  She will bring people in to testify about the impact on patients next month.

Agnes Clift said she has spent a lot of time on St.  Paul.  She is strongly opposed to this draft ordinance.  She has never been aggressive with people.  They only have 4 or 5 people at most generally because their presence isn’t scheduled.  The article in the BFP was not accurate.  They have signed up for the 40 days for Life activities and people may choose to be across the street during that but she wants the right to free speech, meaning the right to be near the clinic.  She acknowledges that it wasn’t always peaceful but said now it is very peaceful.  She has had her signs taken from her and have had people come up to her and yell at her but she won’t be intimidated.  She said they will continue to be there and continue to be respectful of the clients and staff of PP.

CM closed public comment seeing no one else and opened it up to the committee.

SB said she wants to understand where we are.  CM reminded them that GB gave some potential options last meeting and the committee then asked for this analysis.  Now we hear that McCullen may call into question the Hill law.  The committee has not yet given CA guidance on what it wants.  They have discussed doing nothing except enforce law and discussed trying other things.  

SB has questions about PP draft.  She wants to protect free speech and protect patients and wants to know from the attorneys as to what will survive a constitutional challenge.  SB said she is interested in exploring PP draft but questions the 100 foot zone and other ideas.

KP reminded the committee that the CC resolution was unanimous and that it wanted more than just enforce what’s on books.  She agrees that she doesn’t want to expose us to a lawsuit and asked what people are doing.

EB noted Colorado v. Hill was litigated years ago and we’re looking at what is being proposed now in relation to McCullen and its impact on that case.  KP said the committee has an obligation to encourage the CA’s office to go ahead and propose an ordinance that will be enforceable.  She thinks this is a high priority; the council tried to do the right thing before and she thinks now we should work expeditiously.

CM said would like to hold another public hearing to hear from people being impacted and also hear from the chief.  He thinks we should continue working on this in committee while CA is doing its work.

EB agreed that we need to see the actual problem in Burlington, the wrong we are trying to right, and decide how to address that problem.  Gathering this information is a piece of what we need to do but we won’t wait for the information to do our analysis.  If they have a hearing in a week or two, we can give an update.  It is important to note that the Colorado decision was made by a different court at a different time.  People all around the country are looking into it.

Claudine Safar said she totally agrees with EB.  The McCullen court didn’t give any real guidance.  Flushing out options is tough.  The state stalking statute doesn’t go as far as the PP proposal; PP’s concern is with people being followed after being told to stop.  EB said that we are looking at where the line is constitutionally.

Jean Mount invited people to come and see what is happening on St.  Paul St.  and said they are being harassed by people.

Barry Kade noted that on page 27 in the McCullen decision that the Court commented on Hill (3 points, including narrow tailoring).

Action: CM closed the item.


4. Hearing on Church St.  Marketplace no smoking proposal 

CM asked Jeff Nick to talk about the change to a 24 hour ban.  Jeff said Ron Redmond has talked with people and found that the top block is ok with a 24 ban but first the block is opposed.  Chief Schirling would like a 24 hour ban.  Jeff said they’ve found that would be best to go to a 6 a.m. to 9 p.m.  ban.

CM asked if bar owners are concerned about people leaving their establishments to smoke.  Ron Redmond said it is a concern.

Ron said that this ban is inevitable, based on his national look.  Bar owners have asked for a 9-9 ban.  The bars Ron said are concerned are RiRa, Red Sq., Akes, ½ Lounge, Leunig’s and the concern is to lose business to off-street bars.  

CM wondered why we would have exceptions if this is a public health issue.  KP said she agrees.  KP said she also would like more quantifiable information.  Ron said there are 100 doors and he said all north of College would support a ban while those bars on the south block would want a 9 to 9.  SB, who said she goes out at night, asked about Ken’s Pizza and Ron said that while they oppose it they can live with it.  KP said we want to make sure that the info given to the committee is quantifiable and she questioned the broad brush given by Ron.

CM would like to hold a hearing and invite retailers to come and speak.  It appears that public is moving toward acceptance but would like to hear from people.

SB was impressed by the packet given before and thinks they will get to a 24 hour ban but she wants to roll it out in 2 phases.  Some who come out at night do want to smoke and drink.  Also, she wants a communication from bar and restaurant owners stating what they want.  She understands the health aspect but she wants to get to the right place in the right time.

Jeff Nick agreed that an incremental approach makes political sense.  Vendors and kids are off the street after 9 p.m.  SB proposes an all in one, 2 phase law, if that is legal.

Ron asked if it would be helpful if they did another survey to give the committee more timely data.  KP said yes, she agrees that would be helpful; her research of other cities tells her that they’ve done 24 hour ban and not incrementally done it.  The way these cities have gotten compliance is through education, having a long period where police educate folks about the law.  It is helpful to have numbers and she will share her information when she completes it—she also found that in one city, based on a study, their ban did discourage smoking.

Joe Spiedel said that UVM, hopefully in September, is looking to institute a tobacco ban on campus as a public health matter.  They will be doing mostly education to change the culture, supporting people to quit.  It will take time.

Caryn Long said she supports a ban and noticed at the recent sidewalk sale how unpleasant the smoking was.  She recalls that the proposed ban is just for Church St.

Dan Mulligan said he feels he and his family are representative of people moving into city.  Church St is a symbol of what city stands for and it sometimes feels not so friendly to families.  He reminded the committee that this is about the smoke and not the smoker and that smoke is a toxin.

CM entered emails to him into the record from Ryan Mitofsky and Penrose Jackson.

CM then ended the item.

5. ZA--14-07—Residential Parking Standards

SB noted that she supports creating more housing and 1 bedroom units.  She has spoken to people and feels at this point that it is not in our interest to proceed before the parking study is completed.

CM said he agrees; he has read all that they have been given but is concerned about the disparate impact on one neighborhood and is mindful of the studies and work done thus far and is not ready to move forward.

KP noted the studies and pilots that are coming shortly and, therefore, moved to defer debate on 14-07 until the studies are completed.  SB seconded.  CM asked about timing and DW reminded them of a Jan.  14 statutory deadline, at which time the ordinance would die and the Planning Commission or Council would have to start all over.  The motion to defer further debate until the time that the parking studies are completely passed unanimously.

6. Any other business

None.  The committee will work to set the next meeting.

7.  Adjourned: 7:30 pm




