


City Council Ordinance Committee
Wednesday, October 15, 2014
Minutes

Attendance 
Committee: Councilor Sharon Bushor (SB), Chip Mason (CM) (chair)
	Councilor Karen Paul (KP) arrived at 7:08 pm.
Other City personnel:	Councilor Dave Hartnett (DH), Marketplace Chair Jeff Nick (JN).
Staff: City Attorney Eileen Blackwood (EB), Ass’t City Attorney Gregg Meyer (GM), Chief 	Michael Schirling (MS), Marketplace Director Ron Redmond (RR)
Public: See list

Chair Mason convened the meeting at 6:35 pm

1. [bookmark: _GoBack]Agenda & Minutes of 10/9/14  SB moved to amend agenda to switch 3 &4; CM seconded.  Unanimous.

2. Public Forum: Aaron Lipman: Spoke in support of smoking ban on CSM.
Adam Showerman:  Spoke in support of smoking ban as health issue.  His father noted that the amount of smoking recently has been keeping him away from CSM.  This is for the majority of people who are not smokers and involves only 4 blocks of the city.
Joe Harig: Ward 7 resident.  Spoke in support of smoking ban.  He and his wife go to Speeder & Earl’s every Sunday for coffee and crossword but are disturbed by second-hand smoke.  Has BPD said smoking ban will be unenforceable?  If so, this shouldn’t be different from skateboarding that is banned but can only be enforced if an officer is present.  State has banned smoking in cars with children under 8.  This would reduce trash.  Even if no ban, what about signs asking people not to smoke?  There are similar bans in other communities.  
Tian Berry, senior at BHS: Representing START-student group.  Spoke in support of smoking ban.  As a babysitter, I’ve been asked not to bring children downtown because of second-hand smoke.
Ashwinee Kulkarni:  Spoke in support of smoking ban.  I came here from VA last year because VT is one of healthiest states, and this ordinance would work in favor of that.  Breathing in second-hand smoke detracts from shopping in Burlington.
Fred Palatino:  Owns Garcia’s Tobacco Shop.  Spoke against smoking ban.  There is little on-street smoking.  This will send people to side streets and will create more litter.  This will harm his business and may deter other customers, so will affect others’ businesses as well as the city’s tax revenue.  When I speak to people who don’t come to Burlington, parking and safety are the main reasons, not smoking.  Many of those cited tonight won’t come even if smoking is banned.  Banning it within a certain distance of storefronts would address many concerns, but please allow it in the middle of the street.
Councilor Bushor asked about the hours of no-smoking.  He is against any complete ban, not particular time period. 

3. Church St. Marketplace No Trespass
CM asked Ass’t City Attorney Gregg Meyer to explain background.  GM explained that the court agreed the plaintiffs had no standing and dismissed the case, but the judge included some dicta—non-binding thoughts—about the ordinance.  CM said the biggest issue is the whole public streets issue, but there wasn’t much on due process.  GM responded that the city’s argument is that CSM is a unique public entity.  CM asked do we believe we are on solid footing with being able to regulate CSM?  GM and EB said yes, the city’s position is and has been that the charter gives the city the authority and the responsibility to operate the CSM differently from other public streets.  CM suggested this go on Council agenda for discussion and that the City Attorney’s Office write a memo about the judge’s decision and our responses or recommendations.  

SB is uncomfortable about the public/private dichotomy.  She is happy the City Attorney’s Office is looking at this, as she has been feeling uncomfortable and would like to revisit this.  

EB noted that we would like to wait until the appeal period has run to go to the council.  CM agreed.

Chief Schirling highlighted that the ordinance is working. It’s too early to say that it’s solely responsible for the decrease in call volume, but it appears to be working.  Only 2 people have gotten second offenses.  The goal is to curb behavior, not ban people from the Marketplace.  People are having notices lifted by participating in restorative justice.  The chief agrees that there are probably a few changes we could make to improve the ordinance.  

CM asked that any administrative changes be added to the memo. 

4. Health-Smoking in outdoor places prohibited, Sec 178B
Ron Redmond and Jeff Nick were invited to speak to the committee.  They passed out sheets on the opinion survey results.  RR reported that they re-surveyed marketplace business operators.  The first sheet shows a timeline from 2010-2014.  In 2010, 68% were opposed to a smoking ban.  By 2014, 76% were in favor.  A second survey was done in the fall of 2014 looking at different hours for the ban:  9 am to 9pm, 6 am to 9 pm, 24 hours.  Most popular was 67% supported 9 am to 9 pm ban, but 60% supported 6 am to 9 pm, and 52% 24 hours.  The responses were 15% from food and beverage businesses, although they constitute 29% of the businesses.  About 100 food and beverage and 150 retail stores in the downtown.  This survey was not done of the general public.
JN said that 9 am is a little harder to police than 6 am, as it’s harder to stop smoking, once people have started.  So the Commission favors a 6 am to 9 pm ban.    
CM asked about concerns about 9 pm and why the ban would end then.  Why not 24 hours?  JN said only 52% support for that.  Also, police said it’s harder to enforce after 9 pm, and small kids are gone.  RR also said the idea is to try this incrementally.  CM said if we’re doing it for health, etc., why wouldn’t we do it for 24 hours.  Also, there are many nights it’s packed.  He recognizes we wouldn’t have police up and down the street just to enforce the smoking ban.
MS said from the police perspective, it makes no difference if we do 6-9 or 24 hours, but 9-9 would be harder.  24 hours is not an issue for the police.  The police have never deemed this unenforceable.  Sometimes there are laws that aren’t destined to be enforced often—smoking, bicycling—the police don’t field calls from people and send officers to enforce.  We anticipate the same here. It’s more that everyone has a role in setting the community standard and then we’ll have officers on the street at times who will ticket what they see.
CM asked what will the Commission or DPW do to make sure that we aren’t just sending these smokers on to side streets?  RR said signage, education will be focus.  We will keep an eye out for the side streets.  There is no plan to remove the ashtrays immediately, but the plan will be to do it eventually.  
SB said when FAHC did its ban, people clustered at UVM. It’s been 20 years, and they still do.  She thinks the clustering on side streets will be a problem.  JN said we will put up signs.  SB said people accessing Church St. will still have to walk through clouds of smoke, and it will drift onto the Marketplace.  There will still be lots of smoke.  JN said the point is to take this step, see how it unfolds, and then we may have to take another step.  His hope is that folks will smoke less.  SB believes some of that will happen.  This is an effort to have people not smoke while they’re here.
SB is reluctant to go 24 hours.  6 am to 9 pm is enticing.  What happened from May to Sept in the survey?  In May had 125 respondents and now 149.  But it seems that support decreased—why?  RR thinks it’s the way we asked the question.  Either way it shows a real shift in thinking since 2010.  SB said she guesses more food & beverage businesses would be against this ban, is that true? RR responded that this survey is not that detailed.  SB likes the 6 to 9 because then people will realize it’s okay, and we’d begin to get a sense of the side street issue.  It will be a challenge, but this would give a chance to look at it.   She thinks more people smoke late at night.  
KP has done a fair amount of research on this.  There are 2674 outdoor smoking bans in this country.  The closest approximation is in Boulder—very similar marketplace to Church St.  4 blocks and they just recently completed a survey that shows that the concern is at the top and bottom of the marketplace and side streets, mostly where there are restaurants and bars and people cluster. They are considering expanding to address this.  They started with education and then gave out tickets, but in the last year, have had to issue very few.  This is an education enforcement process.  The same has happened at Times Square. A media campaign in advance particularly helped.  CM asked if any of these communities did less than 24 hours.  KP said no, and she couldn’t find a municipality that did less than 24.  UVM is planning a 24 hour ban.  Parks is proposing 24 hours in the parks.  
Councilor Hartnett has opposed every ban previously, but he’s in favor of this one.  But he can only support 24 hours; if we’re doing it for health reasons, those don’t end at 9 pm.  We’ve turned the whole street into a restaurant.  Workers still can go out back and smoke.  There are many side streets, so there won’t be just one place they all smoke.  DH said there aren’t many people smoking during the day.  We should fight this battle once and have a 24 hour ban.  
CM asked what is pending before the committee—24 hours or particular hours?  The committee agreed there was an amendment, so the 24 hour ban is pending.
Ms. Harig said she was just at Speeder’s and there were many people smoking.  She doesn’t smoke, and doesn’t appreciate it.  So, she supports a 24 hour ban.  You either have to do it or not.  
KP moved to refer the ordinance back to City Council for a second reading with a 24 hour ban.  CM seconded.  The motion passed 2-1 (Bushor opposed).

5. Any other business: CM moved approval of the minutes of 10/9/14; KP seconded.  Unanimous
The Committee has cleared much of its backlog.  CM would like to start tackling the livestock ordinance.  Next meeting Oct. 30 5:30-7 pm.  

6.  Adjourned: 7:55 pm
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