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Sponr(s)COUnC11orS Keogh,
3

	

Wright, Paul, Mulvaney- to

4

	

07/11/115

	

Introduced:	
6

	

Referred to:	

7 ENCUMBRANCE PERMIT AND AMENDED
8 GROUND/PARKING LEASES FOR

	

Action:

9 41 CHERRY STREET, LLC

	

Date:	

10

	

Signed by Mayor:	
11
12

	

CITY OF BURLINGTON13
14 In the year Two Thousand Eleven 	

15 Resolved by the City Council of the City of Burlington, as follows:

16

17 That WHEREAS, the CITY owns property located within the public right-of-way, to include

18 street, sidewalk and greenbelt in front of the property located at 41 Cherry Street; and

19

	

WHEREAS, 41 Cherry Street, LLC, is ready to construct a hotel consistent with the

20 provisions of their ground lease for the property at 41 Cherry Street in Burlington, Vermont (the

21

	

"Project"); and

22

	

WHEREAS, the final design for the Project contemplates an entrance way for hotel

23 guests loading and unloading which was not addressed by the provisions of the ground lease; and

24

	

WHEREAS, the entrance way can be accomplished by amending the ground lease to

25 include a section of the public right-of-way presently consisting of sidewalk,. greenbelt and four

26 parking spaces on Cherry Street directly in front of the property; and

27

	

WHEREAS., in return 41 Cherry Street, LLC is now prepared to amend its Parking

28 Agreement with the City to require minimum leasing; i.e. for at least 16 parking spaces, at the

29 Lakeview Garage; and

30

	

WHEREAS, in order to build the Project, 41 Cherry Street, LLC, will need to encumber

31 the sidewalk and street in front of 41 Cherry Street; and

32

	

WHEREAS, 41 Cherry Street, LLC, is therefore in need of a license and easement in

33 order to permit the continued obstruction and encumbrance of the street, sidewalk, and greenbelt

34 area in front of 41 Cherry St. totaling approximately 11,341 square feet in order to conduct



35
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PERMIT AND AMENDED
37

	

g to GROUND/PARKING LEASES FOR
38

	

41 CHERRY STREET, LLC
39

40

	

construction activities related to the Project, including the erection of a construction barrier

41 around the construction site and the occupation of up to 18 metered parking spaces from time to

42 time; and

43

	

WHEREAS, the Project has been reviewed and approved by the Department of Public

44 Works (hereinafter DPW) subject to the conditions referenced herein; and

45

	

WHEREAS, such use of a public thoroughfare for periods in excess of 30 days requires

46 approval of the City Council under Charter Sec. 48XLIX and Code of Ordinances, Chap. 27,

47

	

Sec. 27-32; and

48

	

WHEREAS, the attached draft Ground Lease amendment, draft Parking Agreement

49 amendment and draft Encumbrance Permit/License Agreement were all presented to the Board

50 of Finance on July 6, 2011 whereupon the Board unanimously recommended full City Council

51 approval of a resolution authorizing Mayor Bob Kiss to execute the final documents (in

52 substantial conformance to each referenced above) of same;

53

	

NOW, THEREFORE, BE IT RESOLVED that Mayor Bob Kiss is hereby authorized to

54 execute a First Amendment to the Ground Lease, and a First Amendment to the Parking

55 Agreement as well as an Encumbrance Agreement/License Agreement, each in substantial

56 conformance to the above-referenced attachments, subject to the review and approval of the City

57 Attorney.

58
59

	

lb/emb/c: Resolutions 2011/Encumbrance Permit & Amended Ground Lease & Parking Lease for 41 Cherry St. Hotel
60

	

7/6/11



ENCUMBRANCE PERMIT/ LICENSE AGREEMENT
WITH 41 CHERRY STREET, LLC.

July 15, 2011 -- March 31, 2013

This ENCUMBRANCE PERMIT/LICENSE AGREEMENT is made by and between the

City of Burlington, a municipal corporation organized and validly existing under the laws of the

State of Vermont (hereinafter CITY) and 41 CHERRY STREET, LLC.,a Vermont CorporationsaENsEE).

with its principal offices in Burlington, Vermont (hereinafter
4

WHEREAS, the CITY owns property, including the street, sid&y kand greenbelt in

front of the property at 41 Cherry Street; and

WHEREAS, CS intends to construct a hotel at 4`1 Cherry-Street in Burlington, Vermont

(the "Project"); and

WHEREAS, in order to build the :Ioj ect_ CS will need to, ,2]le umber the sidewalk and

street in front of 41 Cherry Street. CS is therLioie u n :d of a license and easement in order to

permit the continued obstruc.t^'au and encumbraneof the street sidewalk, and greenbelt area in

front of 41 Cherry Std totalrng appromately 11,341: square feet in order to conduct construction

activities related-tothe Prot ca. incliiPin_ ,be ezection of a construction barrier around the

construction site and thc: ce.up,Lt1 0 ofup to 18 metered parking spaces from time to time, and

REAS, the Proj eft has been reviewed and approved by the Department of Public

Works (hereina erDPW) subect to the conditions referenced herein; and

WHEREAS, s c_use of a public thoroughfare for periods in excess of 30 days requires

F.
approval of the City Council under Charter Sec. 48XLIX and Code of Ordinances, Chap. 27, Sec.

27-32.

WITNESSETH:

NOW, THEREFORE, in consideration of the above and the mutual covenants contained

herein, the CITY and CS enter into the following License Agreement:

{00071938.2}
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FIRST AMENDMENT TO GROUND LEASE

This First Amendment to Ground Lease is by and between the City of Burlington ("Landlord")
and 41 Cherry Street, LLC ("Tenant") and is made as of July 5, 2011.

WHEREAS, the Landlord and the Tenant entered into a Ground Lease with respect to real
property located at 41 Cherry Street in Burlington, Vermont and dated as of December 1, 2008
("Lease"); and

WHEREAS, the description of the Property or Leased i2reinises iii the Lease failed to include a
portion of the public right of way that will be dedicated to the Permitted Improvements as a
hotel entranceway for loading and unloadin

	

sts in front of the Builddng; and

WHEREAS, the parties desire to amend the Lease to include,the portion of e,„public right of
way to be dedicated to the use of the Building and the Permitted Improveme:its:'-

NOW THEREFORE, the parties hereto c, ree. as fol1n voo

1. Premises. The following section 2(o) shall be added to Exhibit A to the Lease:

Easement over and upon the Cheat- Stree public right f way, adjacent to the
northerly boundar\- line of Unit A, for the construction, maintenance and use of an

3. DefinedTerhisrr°All capit	 lined terms used herein shall have the meanings set forth in
the Lease unless c,diet wise defined herein. The term "Premises" ,as used in the Lease,
shall have the same meaning as "Leased Premises" and "Property". .

4. Notice of Lease. The Notice of Lease filed in the Burlington land records shall be
amended in order to take into account this First Amendment to Lease.

5. Amendment. All terms of the Lease not amended hereby shall remain in. full force and
effect.

entranceway for vehicles for guests and, invitees accessing the Building, as is more
,pTrticularh shoon on the plan-attached hereto as Exhibit A.

ermined Improvemes''g^e Pernutted improvements shall include the
imp ovements to be undert1cen by Tenant to the sidewalk and road surface in the
Chem -Street right of, u av in order to construct the entranceway referred to in Section 1,
above."

{00071690.3}1



Signature page to follow

IN WITNESS WHEREOF, the parties have executed this First Amendment to Ground Lease as
of the day and date first set forth above.

City of Burlington

By:
Robert Kiss, Mayor

STATE OF VERMONT
COUNTY OF CHITTENDEN, SS

On this	 day of July, 2011, in the City of Burlington, personally appeared Robert Kiss,
Mayor of the City of Burlington, to me known to be the person who execu Led the foregoing
instrument, and he/she acknowledged this instrument, by him/her signed;, to be his/her free
act and deed and the free act and deed of the City of Burlington.

Before me,	

\otal\- Public'
My cle -nission expires: 2.10:15

t

STATE OF VERMONT
COUNTY OF CHITTENDEN, SS

On this	 day of July, 2011, in the City of Burlington, personally appeared Charles
DesLauriers, Manager of 41 Cherry Street, LLC, to me known to be the person who executed the
foregoing instrument, and he/she acknowledged this instrument, by him/her signed, to be
his/her free.act and deed and the free act and deed of 41 Cherry Street, LLC.

Before me,
Notary Public

My commission expires: 2.10.15

{00071690.3}2
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FIRST AMENDMENT TO PARKING AGREEMENT

This First Amendment to Parking Agreement is by and between the City of Burlington ("City")
and 41 Cherry Street, LLC ("Hotel") and is made as of the 5th day of July, 2011.

WHEREAS, the City and the Hotel entered into a Parking Agreement related to the leasing of
parking spaces in the City Garage dated as of December 1, 2008 ("Parking Agreement")' and

WHEREAS, the parties have agreed to amend the Parking Agreement in order for the Hotel to
commit to the leasing of a certain number of parking sPc ;sd.^.^^^.

WHEREAS, the Parking Agreement is unclear as to the availal ' of parking spaces and the
parties desire to clarify the Parking Agreement to. nnfirm availabiBt of parking spaces.

NOW THEREFORE, the parties agree as follo&

1. Hotel Employee and CommerciaLSpace EmployeeParking. The Hotel hereby
commits to leasing at least 16 of the :Barking spaces , o be made available to it in the
Lakeview Garage upon the issu

	

f

	

. Cert 4t of Occupancy for the hotel^e of th °
project to be constl te' i at 41 Cherdti.Street

u r

11n on`

	

rmont.
1, 4

2. Available Parkii ,g Spaces" The City hereby acknowle • ges that it is committed to
making a total o s _ acec,a nlable to tf% otel upon the issuance of the Certificate of
Occupa^ncti:y x

3. Me fined Terms.capita1Zd terms used herein shall have the meanings set forth in
the''.rking Agreem- ftunlessi4erwise defined herein.

4. Amen ent. All terms bfthe Parking Agreement not amended hereby shall remain in
full force an effect.

Signature page to follow
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IN WITNESS WHEREOF, the parties have executed this First Amendment to Ground Lease as
of the day and date first set forth above.

City of Burlington

By:	

Robert Kiss, Mayor

STATE OF VERMONT

COUNTY OF CHITTENDEN, SS

On this	 	 mm,da of ul , 2011, in e Cit3'of B

	

on, person w appeared Robert Kiss,Y
Mayor of the City

Y
of Burlington, to

th
me knowcbe the person who exeuted the foregoing

instrument, and he/she acknowledged this in ‘'n' ent, by him/her sign

	

o be his/her free
act and deed and the free act and deed of the City of BnrliW;tconl

e,

On this	 day of July, 2011, in the City of Burlington, personally appeared Charles
DesLauriers, Manager of 41 Cherry Street, LLC, to me known to be the person who executed the
foregoing instrument, and he/she acknowledged this instrument, by him/her signed, to be'
his/her free act and deed and the free act and deed of 41 Cherry Street, LLC.

{00071694.1}2



Before me,

Notary Public

My commission expires: 2.10.15

{00071694.1}3
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