COMMUNITY & ECONOMIC DEVELOPMENT OFFICE

ROOM 32 = CITY HALL = BURLINGTON, VERMONT 05401
(802) 865-7144 = (802) 865-7142 (TTY) = (802) 865-7024 (FAX)

Date: October 22, 2010

To:  Burlington Parks, Arts and Culture Committee

Cc: Kirsten Merriman Shapiro, Special Projects Manager, CEDO
Ed Antczak, Economic Development Specialist, CEDO

From: Larry Kupferman, CEDO Director

Re: Update — Moran Blue Ribbon Committee Recommendations & Implementation Plan

This communication is intended to provide an update on our progress on implementing the
recommendations of the Moran Blue Ribbon Committee. The city council set up a Moran Blue
Ribbon Committee (MBRC) whose primary charge was to evaluate the proposed financial structure
to make sure the city and tax payers are adequately protected. They completed their work in mid
July and set out their recommendations. The Moran Development Team is now incorporating their
recommendations into the project. This will continue to be an ongoing process of implementation
until the project is complete.

Summary of Findings, Conclusions and Recommendations Contained in MRBRC
Report of July 12, 2010

The City Council created the Moran Blue Ribbon Committee (MBRC) to review the proposed financial
structure for the Moran project and advise the Council regarding whether the structure reasonably protects
the City and its taxpayers from risk. The MBRC issued a report to the City Council, dated July 12, 2010. It
contains numerous findings, conclusions and recommendations. Because the findings, conclusions and
recommendations are scattered throughout the report, what follows is intended to bring them into one place.
All of the findings and conclusions below are direct quotes except where words have been added in brackets
[ ] to clarify meaning. Many of the recommendations appear in multiple places in the report with somewhat
varied language. In what follows most recommendations are not direct quotes. They have been consolidated
and rephrased for clarity. This memorandum also briefly summarizes CEDQ’s plans for implementing the
MBRC’s recommendations.

To fully understand the findings, conclusions and recommendations of the MBRC, it is recommended that
you read the complete report.

This summary has been prepared by CEDO and its consultants.



Overall Findings and Conclusions

“We hope our findings assist the City in helping Moran become a viable community asset”. (Page 7)

Risk of Inaction

“The Committee realizes that certain funding opportunities may be lost if we don't proceed with Moran since
these funding mechanisms are not easily used for other city projects (New Market and Historical Tax
Credits, the HUD loan, and certain grants the project have already received). If a suitable redevelopment of
Moran does not happen the City will be faced with the demolition of the structure, which we were informed
will cost several million dollars. The TIF district has been given a five year extension by the State with
regard to the use, by the district, of the additional taxes generated within the TIF district. Recognizing the
redevelopment of Moran has been in the works for over twenty years, there is some question as to whether or
not the City can develop a new alternative plan within the next five years”. (Page 7)

Update October 22, 2010:

The project team is keenly aware of this advice from the MBRC on this matter. This is why
the project is continuing to move forward on multiple parallel tracks, such as permitting,
development of construction documents and additional estimates along with completing the
tenant negotiations with Ice Factor and the Lake Champlain Community Sailing Center.

Environmental Risks

“...one area that appears to have the least amount of realistic concern or risk is the environmental issues that
surround the proposed Moran Redevelopment project”. (Page 8)

“The City and CEDO has done its work to remedy any environmental concerns that resulted from the
operation of a Power Plant on this site. Since its decommissioning and over the last decade the risk to future
generations has been minimal at best”. (Page 9)

Recommendation #1) Don’t close on financing until the City’s attorney is satisfied that all remediation
plans have the appropriate state/federal approvals. (Page 3)

Implementation Plan: Prior to closing on the major project financing, the City will have its attorney review
all remediation plans and provide written confirmation that all appropriate state and federal approvals have
been obtained.

Update October 22, 2010: The city is following the plan and has continued to remediate the
Brownfield conditions at Moran with the assistance of the Vermont Department of
Environmental Conservation (DEC). The latest grant the city received from the DEC for these
activities was for $95,427 and includes the work and schedule outlined below.

Tentative schedule for Moran Plant Fall 2010 Remediation Work

e Monday October 25, 2010 — Friday October 29, 2010 — asbestos removal / disposal
begins

Monday November 1, 2010 — Friday November 12, 2010 —debris removal / disposal
November 8, 2010 — November 10, 2010 Wastewater Management Activities-
November 15, 2010 — November 23, 2010 Cleaning of Sediment from Basement Floor
November 24, 2010 — November 26, 2010 Plugging Floors

November 29, 2010 Shipping Waste from Site




Permit Risks

“With respect to environmental and land use permits the relative risk exposure to the proposed project is
low”. (Page 13)

“The project will require a permit from the US Army Corp of Engineers for waterfront improvements
associated with the Sailing Center’s docking and hoisting operations. Permitting will also be required due the
filling of about 12,000 square feet of wetlands to the north of the Moran Plant that were created when the
former tank farm ceased operations and was decommissioned. It is possible the project may be required to
undertake offsetting improvements to restore or improve water quality protective features on or near the
site”. (Page 13)

Recommendation #2) Don’t commit to construction contracts or close on major financing until all
zoning, environmental and land use permits have been secured. (Page 3 and 23)

Implementation Plan: The City will not enter into binding construction contracts or close on the major
financing until all required zoning, environmental and land use permits have been obtained.

Update October 22, 2010:
The City submitted materials on May 26 for a local zoning application, which followed the
schedule of meetings as listed below.

Zoning permit schedule:

Application submitted - May 26

Conservation Board — June 28 & August 2

Design Advisory Board - June 8 and July 13

Development Review Board - Public Hearing August 3,
Development Review Board — Deliberative Session August 9, 2010

The city’s zoning permit was approved by the Development Review Board. The city will
continue to seek all other necessary permits, such as storm water and erosion control and
building permits as the project moves forward and will not commit to construction contracts
or close on major financing until all zoning, environmental and land use permits have been
secured.

Construction Risks

“The relative risk exposure for the proposed project, while not substantial, is not low. There is a potential for
hidden, or as yet unidentified, conditions to emerge during the demolition, environmental review and
renovation processes”. (Page 9)

“Several studies have been undertaken to evaluate the existing building’s structure and site and to validate
suitability for the proposed adaptive reuse of the building. Other studies have been completed to evaluate the
site’s geotechnical features and assess environmental and hazardous materials conditions. None of the
studies completed to date have identified any unmanageable risk”. (Page 10)

Recommendation #3) Incorporate three contingencies into budget: 5% Design Development
contingency, 7.5% construction contingency and 10% overall project contingency. (Pages 3 and 10)



Implementation Plan: This has been done. It resulted in the explicit contingencies increasing from
approximately $1.7million to approximately $2.5million.

Update October 22, 2010:
The City has incorporated these levels of contingencies into the budget as of June 18, 2010

Recommendation #4) Incorporate into the budget an escalation allowance be established at 2% of
construction costs to compensate for any price increases for commodities, such as steel, copper and
other price sensitive construction materials, which may occur prior to securing construction contracts.
(Page 11)

Implementation Plan: This has been done. This adds approximately $200,000 escalation allowance to the
budget.

Update October 22, 2010:
The City has incorporated this percent escalation for materials into the budget as of June
18, 2010

Recommendation #5) Have a second independent cost estimate done based on revised Design
Development plans and reconcile with estimate being done by Pizzagalli. (Pages 4 and 11)

Implementation Plan: This will be done by the end of August 2010.

Update October 22, 2010:

CEDO hired DEW Construction Corporation on September 7, 2010 to provide these
preconstruction services for the Moran project. The reconciliation process is anticipated to
be completed in early November.

Recommendation #6) All contractors and major subcontractors should procure performance and
completion bonds for the total value of the contract. (Pages 4 and 12)

Implementation Plan: This requirement will be specified in the construction bid documents.

Update October 22, 2010:
The City will require performance and completion bonds for the total value of the contract be
incorporated into the construction bid documents.

Recommendation #7) Retain a qualified Construction Manger (CM) for “pre-construction services”
prior to the completion of the construction documents and final cost estimates. (Page 12)

Implementation Plan: CEDO has issued an RFP for preconstruction services. Proposals are due July 29,
2010.

Update October 22, 2010:

CEDO issued an RFP for Construction Management Preconstruction Services in late July
and hired DEW Construction Corporation in September to provide these services. DEW will
work closely with Freeman French Freeman in the development of construction documents.
This work will entail reconciling design development estimates, incorporating permitting
changes, value engineering and development construction documents along with additional
estimating. The reconciliation process is anticipated to be completed in early November.
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Recommendation #8) Put in place a process to review and manage document coordination within the
construction documents. (Page 12)

Implementation Plan: CEDO will work with the selected Construction Manager to establish an effective
process.

Update October 22, 2010:
CEDO hired DEW Construction Corporation in September 2010 to provide these
preconstruction services for the Moran project.

Recommendation #9) As a part of the Construction Management Contract it is recommended that the
CM assume all risk associated with coordinating bid documents. (Page 12)

Implementation Plan: This requirement will be included in the Construction Management contract.

Update October 22, 2010:
The City will include this in the Construction Management contract.

Recommendation #10) Construction contract award(s) should be contingent upon bids coming in
within budget. (Page 12)

Implementation Plan: This contingency will be included in all appropriate documents.

Update October 22, 2010:
This contingency will be included in all appropriate documents.

Overall Financing Risks

“As to the risk of the financing mechanisms and their combination to the taxpayers, it should be known that
the financing formula involves multiple sources that must align in order for the package to come together.
While none of the sources can be judged as “risky” unto itself it is this sequential complexity that must be
considered and carefully monitored.... As is also stated, there are risks inherent in the escalation of costs, as
there may be with any project of this nature”. (Page 16)

Recommendation #11) Close on all major components of financing concurrently. (Page 4 and
elsewhere)

Implementation Plan: The major components of the financing are: New Market Tax Credits, Historic
Preservation Tax Credits and City debt to be financed through the TIF district. There may be two closings for
the tax credit components to allow the tenants more time to raise their necessary capital. The first closing
will be concurrent for the three major components and will not be undertaken unless all contingencies are
fulfilled and unless the closing will generate sufficient financing to proceed with the project regardless of the
degree to which the tenants participate in a second closing. The City will not close on any debt (other than
the approved Section 108 loan) that is to be paid from the TIF district without concurrently closing on the
NMTC and Historic Preservation Tax credits.

Update October 22, 2010:

The City will not close on any debt (other than the approved Section 108 loan) that is to be
paid from the TIF district without concurrently closing on the NMTC and Historic
Preservation Tax credits.



Recommendation #12) Carefully monitor the sequential complexity of the financing structure. (Page
16)

Implementation Plan: This will continue to be monitored closely by CEDO staff and outside consultants,
including, but not limited to David G. White, Thomas Melloni and Steve Weems.

Update October 22, 2010:

CEDO staff and the Moran Development team are closely monitoring the steps required to
successfully carryout the complex financing necessary to execute the Moran project.

Sources & Uses Budget

“The budget for soft costs appears adequate....” (Page 11)

“There is a potential shortfall between sources and uses of $344K over the life of the project. This is not
judged to be a significant gap as it could be absorbed by various identified sources, including an applied for
and not yet awarded State of Vermont Historic preservation tax credits of up to $510,000”. (Page 15)

Recommendation #13) Obtain funding to cover current estimated $344K shortfall before proceeding
with binding construction commitments. (Page 5)

Implementation Plan: CEDO is currently seeking funds to fill this gap, including but not limited to Vermont
historic preservation tax credits. The City Council may be asked to allow all of the funds already expended
on the project to remain in the project.

Update October 22, 2010:

CEDO submitted an application to the State for state historic preservation tax credits for the
Moran Project through the Downtown Program in the amount of $497,512. Unfortunately,
the demand for the available state credits was far greater than what was available and the
city’s application was not successful. There were 37 tax credit applications that exceed $3.3
million for $1.8 million for the tax credits. No projects in Burlington received any Downtown
Program Historic Tax credits.

The city will consider applying for these credits in the next round of allocations in July 2011.
CEDO continues to seek other sources of funding and may request of the City Council that
all the City funds spent to date remain in the project.

Recommendation #14) Review and verify whether the budgets for owner testing and inspections fully
reflect the needed testing and inspection requirements. These expenses should be included in the
owner’s budget. (Page 11)

Implementation Plan: This will be reviewed and if appropriate adjustments will be made.

Update October 22, 2010:
No update at this time

Recommendation #15) In order to determine if a Moran Project Labor Agreement (PLA) is financially
feasible and in the public’s interest, conduct a feasibility study based on the use of local labor and



other minimum working conditions, such as contractors who work with affiliated apprenticeship
training programs. (Page 14)

Implementation Plan: CEDO has issued an RFP for a PLA feasibility study and proposals are due July 23,
2010. This analysis should take into account any advantages and/or disadvantages to the use of a PLA for
the Moran Center Project, as well as relevant market conditions, and an evaluation as to whether a PLA will
facilitate economical project delivery and serve the best interests of the government owner and taxpayers.

Update October 22, 2010:

Arace Consulting Company was contracted to complete a Due Diligence Investigative Study
on the possible use of a PLA on the Moran Center Project as directed by the City Council
and Moran Blue Ribbon Committee. This analysis will take into account any advantages
and/or disadvantages to the use of a PLA for the Moran Center Project, as well as relevant
market conditions, and an evaluation as to whether a PLA would facilitate economical
project delivery and serve the best interests of the government owner and taxpayers. CEDO
will be asking for an appropriation for this activity in the amount of $18,500 at the October
25 BoF. The final report is expected to be issued by November 15.

Tax Increment Financing

“...with the passage of legislation at the state level in the 2010 [Note: was actually in 2009] session that
authorized the City to incur new debt in the TIF district, the need for tenants to participate in the
redevelopment of the shell of the building and be “quasi partners” in development was removed, a very
positive development for the project. This opportunity to pursue TIF borrowing is a game changer that makes
the funding formula viable....” (Page 15)

“The Committee determined that the total current borrowing capacity of the TIF (once the Marriott
expansion and the new Cherry St. hotel have been fully taxed) could support the additional borrowings”.
(Page 4)

“...itis calculated that the TIF district could sustain and carry $7.5M more debt [in addition to the previously
approved Section 108 loan] over the course of its debt repayment schedule through 2025”. (Page 20)

Recommendation #16) Should delays to the project extend beyond December 31, 2014, TIF will not be
available and the project will be unable to proceed using the current plan. (Page 21)

Implementation Plan: The schedule calls for the project to proceed well before the date the ability of the TIF
district to incur new debt expires.

Update October 22, 2010:

The project team is keenly aware of this advice from the MBRC on this matter. This is why
the project is continuing to move forward on multiple parallel tracks.

Third Party Grants and Subsidies

“There is relatively no risk associated with these instruments....” (Page 15)

City of Burlington Funds




“There is no risk in these funding sources”. (Page 15)

Tax Credit Equity Instruments

“While not determined to present high levels of risk, they are complex and critical to the success of the
funding formula”. (Page 15)

New Market Tax Credits

“This should be recognized as the predominant go/no go factor for the project”. (Page 16)

“The risk of participation in the [NMTC] facility would be deemed low, the complexity considerable”. (Page
18)

Recommendation #17) If New Market Tax Credits are not available, the project should not move
forward. Replacing this source with debt financing is not advised. (Page 5 and 18)

Implementation Plan: Agreed.

Update October 22, 2010:
No update at this time.

Recommendation #18) Monitor the pricing of the amount offered by investors for the New Market Tax
Credits. Should the rate be below 67% of the face value of the tax credits, evaluate whether the
financing remains viable based on the most current budgets and other financing then in place. Do not
proceed with the project if not deemed not viable. (Page 18)

Implementation Plan: This will be closely monitored and evaluated as appropriate if pricing falls below the
threshold.

Update October 22, 2010:
No update at this time.

Recommendation #19) Monitor the amount of funds available to run through the New Market Tax
Credit structure. If it falls below $20M evaluate whether the financial plan remains viable before
proceeding. (Page 18)

Implementation Plan: This will be closely monitored and evaluated as appropriate if total NMTC eligible
funds falls below the threshold.

Update October 22, 2010:
No update at this time.

Historic Preservation Tax Credits

“There is little risk associated with these other than a required 5 year compliance period which may run
concurrent with the 7 year NMTC holding period”. (Page 18)

Recommendation #20) The property must be on the National Register of Historic Places to be eligible
for the federal historic tax credits. (Page 18)



Implementation Plan: The Nomination has been drafted and the property has been determined to be eligible
for listing on the National Register of Historic Places. It is anticipated that the property will be listed on the
National Register.

Update October 22, 2010:

The financing plan endorsed by the Moran Blue Ribbon Committee included aggressively
pursuing federal historic tax credits. The city has been notified that our federal historic tax
credit application has been approved by the NPS, which is worth about $1million toward
project. September 13, 2010, after consideration by the PACC, CDC and BoF, the City
Council resolved to formally submit a nomination of the Moran Municipal Generating Station
to the State of Vermont SHPO and to the National Park Service for inclusion in the National
Register of Historic Places. The Burlington Historic Preservation Review Committee
reviewed this nomination at their meeting on October 12, 2010 and unanimously
recommended this property for inclusion on the National Register to the State. The
Vermont Advisory Council on Historic Preservation considered this nomination at their
October 21, 2010 meeting and recommended this property for inclusion on the National
Register. The SHPO will submit the nomination to the National Park Service next week and
the City should receive notice that it has been list by January 2011.

Recommendation #21) Should federal historic preservation tax credits not be obtained, acquire
replacement funding source before proceeding with project. (Page 5)

Implementation Plan: CEDO has received notification that the projects design has been approved for the tax
credits subject to three conditions which are being evaluated. Should any of these conditions or any other
factor cause the project not to obtain the tax credits the project will not proceed unless substitute financing is
obtained.

Update October 22, 2010:
No update at this time.

Tenant Performance Risk

“The area that is the most tenuous is the projected performance of the tenants. Although the Committee met
in executive session to determine the viability of the proposed tenants, we could not determine the tenants’
ability to raise adequate capital to meet their obligations for startup and fit-up expenses based on the
information we reviewed”. (Page 5)

“The City has structured this project so that the tenants’ success is not critical to the project’s success”. (Page
6)

Recommendation #22) Monitor the two non-profits’ fundraising goals and performance of the
fundraising campaigns to gauge their ability to raise the required capital for their portions of the
project. (Page 6)

Implementation Plan: At appropriate times, CEDO will continue to work closely with the two non-profits on
a confidential basis to evaluate the strength of their fundraising plans.

Update October 22, 2010:



CEDO'’s Economic Development Division staff routinely provides business technical
assistance, business and financial plan review, information on state and federal tax
incentives, permitting assistance, and location/relocation assistance to entrepreneurs in
Burlington. The economic Development Division also oversees the Burlington Revolving
Loan Program, participates in administering HUD’s Section 108 Loan Program, and has
extensive experience in underwriting and evaluating loan applications. CEDO has been
providing comprehensive business assistance to entrepreneurs for over 25 years and is well
positioned to provide critical input into the tenant review process for the Moran Project.

Several important caveats must be mentioned at the outset regarding CEDQO'’s review and
vetting process of prospective tenants for Moran, both the CSC and IF.
e Neither CEDO or the City will be lending money to any of the prospective tenants
which precludes traditional underwriting processes
e CEDO will review any and all materials, confidential or public, submitted by the
prospective tenants including:
0 Business Plans
Financial Statements
IRS 990
Audited Financials and Management Letters
Description of Business Models
Projected Visits/Sales Per Year
Management Team
Advisory Board or Board of Directors
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Recommendation #23) Continue to review and evaluate the reasonableness of the non-profits’ business
plans for their operations at Moran. (Page 6)

Implementation Plan: At appropriate times, CEDO will continue to work closely with the two non-profits on
a confidential basis to evaluate the strength of their business plans.

Update October 22, 2010:
CEDO is continuing to work closely with the Community Sailing Center on strengthening
and revising their business plan to reflect the current circumstances.

Recommendation #24) Request financial information from Ice Factor adequate to establish its
capacity to raise the capital necessary for its startup and fit-up costs and the reasonableness of their
business plan. In the event adequate information is not forthcoming require a Letter of Credit from
qualified financial institution or other financial surety sufficient to guarantee financial performance of
the tenant during the redevelopment/construction phase of the project and ability to fund operating
losses during their initial start-up sufficient to meet its lease obligations. (Pages 6, 7 and 21)

Implementation Plan: CEDO and its consultants will discuss this requirement with Ice Factor and make a
recommendation to the City Council with regard to appropriate measures. CEDO will continue to work
closely with the Ice Factor on a confidential basis to evaluate the strength of its business plan.

Update October 22, 2010:

The development agreements and lease will spell out negotiated assurances by the tenants
for the city’s protection — there will be similar but different sureties from the CSC and IF. The
clear goal is to negotiate a fair deal that allows the project to be successful and minimizes
any risks to the taxpayers. The MBRC acknowledged that there maybe many ways of
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accomplishing this goal and did not want to tie the hands of the city’s negotiating team and
put the city at a disadvantage prematurely.

Recommendation #25) Complete the due diligence on the tenants before entering into binding lease
agreements and prior to closing the major components of the financing or committing to the
construction. (Page 6)

Implementation Plan: This will be done.

Update October 22, 2010:

Neither CEDO or the City will be lending money to any of the prospective tenants which
precludes traditional underwriting processes. However, the development and lease
agreements will include appropriate negotiated assurances from the tenants to meet this
expectation.

Building Ownership During Tax Credit Compliance Period

“The risks to the taxpayer at every point in the ownership of the building seem to remain the same regardless
of the actual ownership of the building. The revenues generated by the tenants will pay for maintenance of
the property”. (Page 8)

Operating Income and Expense After Construction

“The lease income required to reach breakeven seemed reasonable for the available leased square footage of
the building. In conclusion the Committee is confident that the building can generate sufficient revenue to
cover its expenses provided that the tenants have the capacity to meet their lease obligations”. (Page 6)
Recommendation #26) Establish a robust reserve fund. (Page 18)

Implementation Plan: A more detailed plan for the reserve fund will be developed and brought to the City
Council (or an appropriate City Council committee) for review and approval.

Update October 22, 2010:

No update at this time.

As always, if you have any questions don’t hesitate to be in touch.

11



