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Nine
PERSONNEL - 
Amendments to Chapter 24, Article II, Retirement System 

Disability Retirement; Benefits 
That Chapter 24, Personnel, of the Code of Ordinances of the City of Burlington be and hereby is amended by amending Sec. 24-23 thereof to read as follows: 
Sec. 24-23.  Disability retirement; benefits.
   (a)   Except as limited by subsection (b) (c), a member who has not yet attained the normal retirement age for his or her class, has been examined by the board of medical examiners and has been determined to be suffering from a total and permanent disability as defined under 42 U.S.C. 423 may be retired by the retirement board Retirement Board on a disability retirement benefit. Such disability retirement benefit may commence no sooner than ninety (90) days from the date of the total and permanent disability. The disability retirement benefit shall equal seventy-five (75) percent of the member's earned compensation at the time of the disability retirement. Such amount shall be reduced by any periodic workers' compensation benefit payments, any other city disability leave payments and, in the case of a Class B member, any primary social security benefit payments to the member. However, subsequent social security benefit increases shall not further reduce the disability retirement benefit. Lump sum, or otherwise paid, workers' compensation settlements designed to compensate the member for loss of use of a bodily part or function shall not affect the disability retirement benefit. As long as the disability beneficiary has a total and permanent disability as defined in subsections (b) and (c) hereof under 42 U.S.C. 423, the disability retirement benefit shall continue 
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without adjustments pursuant to section 24-40 until he has attained his normal retirement age. Upon attainment of the normal retirement age, the disability beneficiary's retirement benefit shall change to a normal retirement benefit for his class as determined by his or her years of creditable service at the time of prior to his or her disability retirement as well as plus that period he or she was on disability retirement with a total and permanent disability prior to attainment of his before attaining normal retirement age, applied to his  or her average final compensation as of the time of at the commencement of his  or her disability retirement.

   (b)   The existence of a total and permanent disability shall, except as hereafter qualified, not be dependent on whether the disability is work-related or nonwork-related. At the time of initial determination of whether a total and permanent disability exists and upon such finding during the first two (2) years of such total and permanent disability, the standard to be applied to determine the existence and/or continued existence of a total and permanent disability shall be whether the individual is able for the foreseeable future to perform the employment duties he was assigned at the time he became so disabled. A Class B member seeking a disability retirement who has not been medically approved for present employment by the medical board shall not be eligible for disability retirement for a nonwork-related condition caused by or relating to physical and/or mental conditions preexisting his most recent employment by the city. All members shall provide proof that they have applied for Social Security disability benefits with his or her application for benefits under this section.  No application shall be reviewed by the Retirement Board without such proof.  

   (c)   After the first two (2) years of disability retirement, the retirement board's determination as to whether a disability beneficiary is totally and permanently disabled will be made based upon the following:

     (1)   If the disability beneficiary is in receipt of a social security disability benefit, he will be considered to continue to be totally and permanently disabled;
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     (2)   For a disability beneficiary not in receipt of a social security disability benefit, in addition to the retirement board's rights under subsection (d) hereof, the retirement board may require the disability beneficiary to provide a written statement from his attending physician concerning the then-current condition of the disability beneficiary as well as a prognosis of the individual's disability and ability to work. If the retirement board is not satisfied with the disability beneficiary's physician's report, the beneficiary may be required to submit a second report from a different physician;

     (3)   Based upon the evidence submitted by the disability beneficiary, his physician(s) as well as any report requested by the retirement board and submitted by the board of medical examiners and/or other professional personnel, the retirement board shall determine whether the disability beneficiary remains totally and permanently disabled. The standard to be applied to determine whether the total and permanent disability continues to exist shall be whether the member by reason of education, training and background has, would have or would be able to acquire, a reasonable and marketable skill which is or could be consistent with his health and which skill could or potentially could provide in his general residential area income which would be reasonable in respect to his earnings history at the time of his disability retirement. If the retirement board finds the disability beneficiary continues to be totally and permanently disabled, such beneficiary shall continue to receive his disability retirement benefits as determined by the provisions of subsections (a) and (e) hereof. To determine if a member is eligible for disability benefits under this section, the standard to be applied at initial application shall be whether the individual is able for the foreseeable future to perform the employment duties he or she was assigned at the time he or she became disabled. The initial determination of disability under this subsection must be made by the board of medical examiners and may include a medical examination if the medical examiner deems it necessary to make a determination. 
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Should any applicant, without reasonable cause, fail to submit to such medical examination or otherwise fails to provide requested information for a period of six (6) months, all his or her rights in or to disability benefits under this section may be permanently revoked. The existence of a total and permanent disability shall, except as hereafter qualified, not be dependent on whether the disability is work-related or nonwork-related. A Class B member seeking a disability retirement who has not been medically approved for present employment by the medical board shall not be eligible for disability retirement for a nonwork-related condition caused by or relating to physical and/or mental conditions preexisting his or her most recent employment by the city.

   (d)   Once each year during the first seven (7) years following the retirement of a member on a disability retirement benefit, and once in each three-year period thereafter, the retirement board may and upon his application shall require any disability beneficiary who has not attained the normal retirement age for members of his class to undergo a medical examination by the board of medical examiners at the place of residence of such beneficiary or some other place mutually agreed upon. Should any disability beneficiary who has not attained such retirement age refuse to submit to such medical examination or otherwise refuse to provide requested information necessary for the retirement board to make its decisions under this section, his benefit may be discontinued until his withdrawal of such refusal, and should his refusal continue for one (1) year, all his rights in and to his disability retirement benefit may be revoked by the retirement board. After receiving benefits, under this section, for a period of six (6) months or after the Social Security Administration makes an initial determination on the member’s application for Social Security disability benefits, whichever occurs first, a member that has been approved to receive Social Security disability benefits shall continue to receive disability benefits under this section and shall be deemed totally and 
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permanently disabled as defined under 42 U.S.C. 423.  If the member’s application for Social Security disability benefits is denied or there has not been an initial determination by the Social Security
Administration after six (6) months, the member’s benefits under this section shall cease and the member shall be deemed not to be totally and permanently disabled. A member who has been denied benefits under this section may reapply for benefits for up to twenty-four (24) months and upon proof that he or she has subsequently been awarded social security disability benefits by the Social Security Administration, the member shall be deemed totally and permanently disabled as defined under 42 U.S.C. 423 and thus eligible for disability benefits under this section from the date of eligibility for Social Security disability benefits.

   (e)   Should the retirement board find that any disability beneficiary after two (2) years of total and permanent disability is engaged in, or is able to engage in, a gainful occupation paying more than the difference between his seventy-five (75) per cent disability retirement benefit and his earned compensation at the time of his disability retirement, his benefit as calculated pursuant to subsection (a) shall then be reduced to an amount which, together with the amount earnable by him, shall equal his earned compensation at disability retirement. Should his earning capacity be later changed, his retirement benefit may be further modified; provided, that the new benefit shall not exceed the amount of the benefit originally granted nor an amount which, added to the amount earnable by him, equals his earned compensation at disability retirement. Anything to the contrary notwithstanding, however, any such beneficiary may elect to receive the balance of his accumulated contributions, if any, at disability retirement less any disability retirement benefits theretofore received in lieu of such reduced benefit and such election and payment of the balance shall be a complete discharge of the liability for any further payments hereunder. During the first two (2) years of a total and permanent disability, the provisions of this subsection shall be fully applicable except any reduction of benefit shall be calculated by amounts actually earned rather than earnable by the beneficiary. A recipient 
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of benefits, under this section, shall be required to annually or as may be requested by the Retirement Board, provide verification of his or her Social Security disability status in order to continue to be eligible for
disability benefits under this section. If a recipient fails to comply with this requirement, without reasonable cause, for more than thirty (30) days said recipient’s benefit may be discontinued until he or she provides the required verification. If the member does not provide the required verification for more than (90) days, without reasonable cause, all his or her rights in and to his or her disability retirement benefit may be permanently revoked by the Retirement Board. What constitutes reasonable cause shall be determined by the Retirement Board, in its sole discretion.

   (f)   In the event that the retirement board finds that a disability beneficiary is able to perform the occupational duties assigned to him at the date of his disability retirement, and the same position or a job paying a relatively equal salary is reasonably available to the beneficiary, then such beneficiary's retirement benefit shall be discontinued. Notwithstanding Section 24-20, during the period that a disability beneficiary is deemed to be totally and permanently disabled, he or she shall be considered a member for the purposes of entitlement to the benefits of Section 24-41

   (g)   If the retirement board finds that a disability beneficiary is unable to perform the occupational duties assigned to him at the date of his disability retirement, but that such individual is not totally and permanently disabled, the following procedure shall apply:  The Retirement Board shall establish any policies necessary to implement this section and its decisions shall be final as to all determinations made to apply these provisions.

    (1)   The individual shall provide the city personnel director or other individual or organization as required by the retirement board with all requested information to assist a determination as to the vocational area in 
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which the individual would have the greatest potential to obtain a marketable skill which would provide a reasonable monetary return in comparison to his relative earnings capacity prior to his disability retirement;

   (2)   The retirement system will provide a benefit for a retaining/rehabilitation period of five (5) years, inclusive of any workers' compensation periodic payments, of seventy-five (75) per cent of his earned compensation at the time of his disability retirement. To the extent that the total earned or earnable income of the individual, when added to his total seventy-five (75) per cent disability retirement benefit, exceeds the earned compensation of the individual at the time of his disability retirement, then the benefit provided by the retirement system shall be reduced to an amount which together with the amount earned or earnable by him shall be equal to his earned compensation at the time of his disability retirement;

   (3)   No portion of the five-year retaining/rehabilitation period shall be treated as creditable service except for any of such period during which a member has been in service with the city.

   (h)  At the conclusion of the five-year retraining/rehabilitation period, a disability beneficiary's disability retirement benefits shall cease. However, the retirement board may extend the beneficiary's retraining/rehabilitation period if, at the end of the initial five-year period, the beneficiary is not able to earn compensation comparable to his earned compensation at the date of his disability retirement. The terms of this section shall apply to all members of the retirement system, except that any conflict between the provisions of this section and the terms and conditions of an approved and effective collective bargaining agreement shall be resolved in favor of the collective bargaining agreement in accordance with the requirements of 21 V.S.A. Sec. 1725.
   (i)   Notwithstanding Section 24-20, during the period that a disability beneficiary is totally and permanently disabled, he shall be considered a member for the purposes of entitlement to the benefits of Section 24-41.
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   (j)   The retirement board shall have the final say as to all decisions required to be made pursuant to the provisions of this section.

   (k)   A Class B disability retirement beneficiary, retiring after July 1, 1983, shall be required to submit proof that he has applied for Social Security disability benefits within the first six (6) months following the effective date of retirement, or the date of passage of this subsection, whichever is later. Should any 
disability beneficiary refuse to submit proof that he has applied for Social Security disability benefits, his disability benefit under this section may be discontinued until his withdrawal of such refusal, and should his refusal continue for one (1) year after the effective date of his retirement, or the date of passage of this subsection, whichever is later, all his rights in and to his disability retirement benefit may be revoked by the retirement board. A denial by Social Security of disability benefits shall not constitute a reason in and of itself for adjustments to the disability retirement benefits provided for by this section.

*
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