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SPECIAL MEETING, CITY COUNCIL
CONTOIS AUDITORIUM, CITY HALL

THURSDAY, MARCH 12, 2009
6:43 P.M.
PRESENT:  Councilors Bushor, Decelles, Paul, Wright, Gutchell, Berezniak, Adrian, Ellis, Davis, Ashe, 

       Knodell, Shannon, Montroll and Mayor Kiss
ABSENT:   Councilor Keogh
CITY ATTORNEY’S OFFICE:  City Attorney Schatz
CLERK/TREASURER’S OFFICE:  Jonathan P.A. Leopold (departed at 9:42 p.m.), Jr., Lori Olberg, Sue 




      Trainor
PRESIDENT WRIGHT PRESIDING

Council President Wright announced that this meeting was the continuation of the recessed meeting of March 9th.  Further, he informed the Council that a Special Meeting of the City Council would be held on March 23rd regarding the proposed Ordinance Changes.
1.
AGENDA

2.
CONSENT AGENDA

On a motion by Councilors Knodell and Bushor, the Council voted unanimously to accept the consent agenda, thus taking the action indicated:


2.01.
COMMUNICATION:
Bob Kiss, Mayor, re: Notice of Special City Council Meeting for






Thursday, March 12, 2009 to Complete Unfinished Business 






From the March 9, 2009 Regular City Council Meeting


*waive the reading, accept the communication and place it on file

3.
PUBLIC FORUM

President Wright opened the public forum at 6:45 p.m.

Name



Affiliation/Ward


Subject
David Gurtman
Planning Commission/Ward 2
        
Supports Building Height Ordinance
Pam Scanlon

Ward 3



Opposes Building Height Ordinance

Ralph Montefusco
Planning Commission/Ward 4

Building Heights Ordinance
Peter Potts
Planning Commission/Ward 4

Supports Ordinances before Council

Chris Shackett
UVM Student Government

Opposes UVM On-Site Housing

Michael Rooney

Ward 6



Opposes Ordinance Changes

Michael Glynne
UVM Student Government

Opposes UVM On-Site Housing

Sandy Wynne

Ward 1



Opposes Building Heights Ordinance


There being no one further coming forward, President Wright closed the public forum at 7:02 p.m.

4.
ORDINANCE:

COMPREHENSIVE DEVELOPMENT ORDINANCE – Downtown Use





and Height #ZA 09-15 (Planning Department)(1st reading)

Following a point of order from Councilor Adrian, there was extensive discussion between Councilors Adrian, Knodell, Council President Wright and City Attorney Schatz about the new agenda that had been developed for this meeting.  The concern was whether the agenda to be used should be from the March 9th meeting or the new one developed for this Council meeting.  City Attorney Schatz explained that the meeting was warned as a continuation of the March 9th meeting and that the Clerk’s Office simply renumbered the items in the same order on the agenda with no substantive difference.

Councilor Adrian asked for a point of information from City Attorney Schatz, stating the notice the Council received called for a Special City Council Meeting, not a readjournment of a previous meeting.  City Attorney Schatz explained that the notice stated “for the purpose of completing the unfinished business of the March 9th meeting.”  Councilor Adrian continued, asking if there was a technical difference between a Special Meeting being called as a separate entity with a new agenda and new numbers, or was there no difference at all and it was being called a Special Meeting for no particular reason.  City Attorney Schatz explained it was a Special Meeting because the Mayor called a Special City Council Meeting..
Councilor Davis made a motion, seconded by Councilor Adrian, to adopt the newest agenda.  The motion passed unanimously.

Councilor Knodell offered a compromise amendment.  As she began to explain the compromise, Councilor Adrian called a point of information.  He noted that if the Council is on the new agenda, the newly numbered item needed to be moved before it can be discussed.  City Attorney Schatz reiterated the agenda was not new, it was merely renumbered.

Councilor Knodell again attempted to offer a compromise amendment.  Councilor Berezniak interrupted, called for a point of information and asked if a motion was going to be made on this item.  The Council President explained that the meeting was being reconvened, therefore a motion was not necessary.  Councilor Knodell began to ask City Attorney Schatz a question but was interrupted by Councilor Berezniak calling for a point of order.  Council President Wright noted he would not allow such disruption to occur and allowed Councilor Knodell to ask a question of the City Attorney, even as Councilor Berezniak called several times for a point of order.  City Attorney Schatz explained the Council did not need to make another motion to move this item.  
Following City Attorney Schatz’s response, Councilor Berezniak called for a point of order which was recognized by the Council President.  Councilor Berezniak then noted that the proper motion would include referring this ordinance to the Ordinance Committee.  The Council President stated his ruling was that Councilor Berezniak was incorrect.  Councilor Berezniak then called a point of order again.  Council President Wright stated unless it was a different point of order, the matter had been settled and Councilor Knodell had the floor.  Councilor Berezniak continued to argue with the Council President.  Councilor Adrian then called a point of order and asked for clarification on what the Council President’s ruling had been based on.  Councilor Berezniak stated there was a motion on the floor that was out of order.  Councilor Knodell attempted to continue her explanation of the compromise agreement.
Councilor Berezniak continued repeatedly to call for a point of order while Councilor Knodell was speaking, at which point Councilor Knodell noted the interruption was unacceptable.  Council President Wright reminded Councilor Berezniak of the parliamentary procedure which involved being recognized by the President prior to speaking and requested respect for the system.
Councilor Adrian called a point of order stating the Council President was out of order according to the rules. Council President Wright then called a recess at 7:12 p.m.

The meeting of the City Council reconvened at 7:33 p.m. with police officers present.  
Councilor Adrian explained that the Democratic Councilors wanted a ruling on whether the resolution pertaining to the Ad Hoc Zoning Committee was binding, as it was not voted on by all current Council members. City Attorney Schatz explained the resolution that was approved did provide for a different process than the norm and was the practice currently being followed for these zoning amendments, but that the Council was free to change them.  However, a motion and a vote would be required to modify any changes.  Councilor Shannon asked if the resolution is binding on the Council until it is changed by this Council.  City Attorney Schatz replied the process identified in the resolution was to be followed until the Council changed it.
As Councilor Knodell was again being recognized to speak, Councilor Adrian, requesting a point of information, questioned the police presence.  Council President Wright stated he had requested their attendance in order to continue the meeting without interruption.
Councilor Knodell then made a motion to amend the Downtown Use and Height Ordinance, reducing building heights for 20% residential use to a maximum building height of 96’ and not exceeding 8 stories through the use of bonuses, as well as reducing building heights for 80% non-residential use to a maximum height of 115’ and no higher than 9 stories. Councilor Ashe seconded the motion.  Councilors Ashe, Gutchell and Paul both expressed appreciation to Councilor Knodell for this compromise amendment.  Councilor Ashe offered an amendment to the amendment to modify the Table 4.4-1.2 to reflect the correct numbers.  The amendment was considered friendly.  The amendment passed unanimously.

Councilor Shannon then made a motion to amend the motion, referring it to the Ordinance Committee, seconded by Councilor Berezniak.  Councilor Shannon noted that normal process would be for an ordinance change to be reviewed by the Ordinance Committee and, despite the previously passed resolution/procedure, she believed it should go through the Committee.  Following a question from Councilor Davis, Council President Wright confirmed that this Ordinance Change would not be voted on by the current Council if it went to Committee.  Councilor Ellis stated his belief there was no compelling reason to move quickly on this Ordinance Change and would support Councilor Shannon’s motion to refer.  Councilor Bushor and Knodell explained the Ad Hoc Committee’s review of the Ordinance, with three City Councilors acting on the Council’s behalf.  The motion to refer to the Ordinance Committee failed by a vote of 8 to 5, with Councilors Ashe, Davis, Paul, Gutchell, Bushor, Knodell, Wright and Decelles voting against.
Councilor Montroll made a motion to amend Section 6D.  Job Attraction and Expansion Bonus, adding the Downtown District for lots smaller than 10,000 square feet.  The motion was seconded by Councilor Ashe. The motion was considered friendly by the maker and the seconder.  The final motion passed by a vote of 10 in favor, 3 opposed, with Councilor Shannon, Adrian and Berezniak voting against.

       4.01.     COMMUNICATION:   Councilor Knodell, re: Proposed Amendment – 9 March 2009






PROPOSED ZA-09-15 Downtown Use and Height

4.02.    
COMMUNICATION:
Councilor Jane Knodell, re: Summarization of the Downtown 





Height Maxima

4.03.   
COMMUNICATION:
Gloria B. Singer, 40 College Street, re: Opposition to Downtown 





Use and Height #ZA-09-15

4.04. COMMUNICATION:  Councilor Shannon, re: Corrected Comparison and Minor 




            Amendments
4.05. COMMUNICATION:  Roger Cole—Ward 3 Resident, re: Not Supportive of Passage of 




            Downtown Use and Height #ZA-09-15

4.06.
COMMUNICATION:
Pam Scanlon, 81 Pearl Street #5, re: Opposition to Amendment

With no objection from the remaining Council, President Wright made a motion (re: 4.01. through 4.06.) to waive the readings, accept the communications and place them on file.

5.
ORDINANCE:

COMPREHENSIVE DEVELOPMENT ORDINANCE – UVM Core





Campus and Height Overlay #ZA 09-13 (Planning Department) (1st 





reading)  (Was Item 12 on the previous agenda.)
Councilor Bushor made a motion to consider this the first reading and to warn a public hearing for March 30th, seconded by Councilor Paul.  Councilors Knodell and Davis recused themselves from the debate on this item and noted their recusal from all discussion leading up to this.  Sandrine Thibault of the Planning and Zoning Department was available to answer any questions. Councilor Bushor outlined the components of the Ordinance and then noted that the Trinity Campus overlay was postponed.  She also outlined the goals of the Joint Committee as protecting the neighborhoods, while also allowing local colleges/universities to grow and thrive.
Councilor Paul made a motion to amend Section 4.4.4 D: District Specific Regulations 1 of the Ordinance, deleting item 1 in the section.  She explained that using the MOU process would be the best way to address the housing needs of the students/City.  The motion was seconded by Councilor Decelles. 
Councilor Adrian then asked Council President Wright to execute a point of privilege to address the City Attorney regarding the use of police officers at the Council meeting.  Following clarification from the City Attorney, President Wright stated it was not germane to the discussion. Following remarks from several Councilors, Councilor Paul moved to call the question on her amendment.  The motion failed on a voice vote.  
Councilor Adrian and Councilor Shannon stated their opposition to the MOU as he believed they were unenforceable.  Councilor Ashe stated that UVM has, in concept, agreed to the draft MOU which will ultimately be enforceable. Councilor Adrian additionally noted his opinion that students should be living on-campus.  Councilor Bushor noted the documentation from UVM that shows an anticipated increase in the number of students being housed on-campus over the years and continues to believe in collaboration with UVM while additionally strengthening the MOU. City Attorney Schatz stated the MOU would be brought to the Council on March 30th for review.  Mayor Kiss addressed the future plans of UVM and Champlain College and the anticipated benefits to the neighborhoods that have been negatively impacted.  Councilor Ashe commended both the City and UVM for working collegially in developing future plans.

The amendment passed by a vote of 6 in favor, 5 opposed, 2 recusals.  Councilors Berezniak, Adrian, Ellis, Shannon and Montroll voted against and Councilors Davis and Knodell recused themselves from the vote.
Councilor Bushor noted she was still concerned that the MOU did not deal with specific numbers of beds required in the future.  She would prefer the language be strengthened and will be looking for language that will protect the neighborhoods in the March 30th MOU.  Councilors Adrian and Shannon again explained their opposition to the language in the MOU as being vague and unenforceable.  City Attorney Schatz explained the enforceability of MOU’s versus ordinances.  Councilor Ellis noted his displeasure with the wording used by UVM in the MOU, stating UVM appeared to be demanding things of the City.
The ordinance passed by a vote of 6 in favor, 5 opposed, with 2 recusals.  Councilors Berezniak, Adrian, Ellis, Shannon and Montroll voted against and Councilors Davis and Knodell recused themselves from the vote.

The meeting then adjourned at 9:16 p.m. in order to move to the City Council with Mayor Presiding Meeting.  The Special City Council Meeting reconvened at 9:18 p.m.


5.01.
COMMUNICATION:
David E. White and Kenneth A. Schatz, Esq., re: Proposed 






Zoning Amendment re: On-campus Student Housing

Requirements

With no objection from the remaining Council, President Wright made a motion to waive the reading, accept the communication and place it on file.
6.
ORDINANCE:

COMPREHENSIVE DEVELOPMENT ORDINANCE – Champlain





College #ZA 09-14 (Planning Department)(1st reading)

Councilor Bushor made a motion to consider this the first reading of the ordinance and to warn a public hearing for March 30th, seconded by Councilor Gutchell. Councilor Bushor noted good participation from residents at public meetings and that setbacks and changes were included in the ordinance as a result of resident comments.  She also noted there was an MOU with this ordinance as well.  Councilor Gutchell expressed his appreciation to Champlain College for their attitude and effort in working with the City on the ordinance and the MOU.
Mr. David Provost and Mr. Michel George of Champlain College were asked questions by Councilor Paul.  Mr. Provost noted again the most significant piece of the MOU capped the enrollment of traditional students at 2,000, as well as agreeing to not grow in the Harrington Terrace and Jackson Court area.  Finally, the MOU addresses Building D which is an area of concern for neighbors.  This property had already gone through the permitting process and construction was to begin in June.  However, Champlain is postponing that work in order to negotiate with the neighbors.
The motion then passed unanimously.

7.
RESOLUTION:
Authorization for Warning of Public Hearings for Zoning Amendments





ZA 09-03, ZA 09-04, & ZA 09-10 (Councilors Shannon, Bushor & Paul:




Ordinance Committee)

Councilor Shannon made a motion, seconded by Councilor Paul, to waive the reading and accept the resolution. Councilor Shannon proceeded to explain the amendments being voted on.   The motion then passed unanimously.

8.
ADJOURNMENT

Prior to adjournment, Councilor Adrian asked for a point of privilege regarding the police intervention earlier in the meeting.  He asked City Attorney Schatz if a Councilor could be ejected by an officer during points of order or information.  City Attorney Schatz stated the Council President did have the authority to preserve order and decorum but agreed that making a point of order in and of itself was not generally the type of disruption that requires police intervention.  He did note that the recess was an appropriate approach and ultimately enabled the Council to continue its business.

Councilor Adrian found it disturbing and intimidating that Council President Wright called the police rather than use the options under Robert’s Rules of Order.  Councilor Ashe noted this was the first meeting he had attended that he felt was completely out of control and reminded the Council that as a body it could, in fact, vote to have a disruptive member of the Council removed.  

On a motion by Councilors Gutchell and Decelles, the Council voted unanimously to adjourn the meeting at 9:48 p.m.
Attest:


Lori Olberg, Administrative Assistant and Sue Trainor, Executive Secretary to the CAO

CITY COUNCIL WITH MAYOR PRESIDING

THURSDAY, MARCH 12, 2009
9:16 P.M.

PRESENT:  See above.

1.
AGENDA

There were no changes to the agenda.

2.
CONSENT AGENDA

On a motion by Councilors Bushor and Decelles, the City Council with Mayor Presiding voted unanimously to accept the consent agenda, thus taking the actions indicated:


2.01.
COMMUNICATION:
Kristin Lonerwright, Human Resources Director, re: Designation






of Medical Examiners


*waive the reading, accept the communication, place it on file and appoint Dr. Peter J. Waldman, 


D.O. to the Board of Medical Examiners with his term expiring June 30, 2009



2.02.
COMMUNICATION:
Kristin Lonerwright, Human Resources Director, re: 






Recommendation of Dr. Peter Waldman as Medical Examiner


*waive the reading, accept the communication and place it on file

3.
ADJOURNMENT

On a motion by Councilors Davis and Knodell, the City Council With Mayor Presiding voted unanimously to adjourn the meeting at 9:17 p.m.

Attest:


Lori Olberg, Administrative Assistant and Sue Trainor, Executive Secretary to the CAO

