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MEMO

TO:

Burlington City Council
FROM:

Ordinance Committee

BY:

Gene Bergman, Esq., Senior Assistant City Attorney/Committee Staff Attorney


Ordinance Committee

RE:

Communications related to Lead Paint Ordinance
DATE:

February 17, 2009
Your Ordinance Committee has finished its deliberations on the proposed ordinance related to minimum housing lead paint standards. The committee unanimously voted to send an amended ordinance back to the council for second reading, recommending that the council adopt the ordinance as it amended it at its February 12, 2009 meeting.  The fundamental amendment made by the committee was to substantially modify the requirements on non-rental housing constructed prior to 1978 to parallel the state law requirements on rental housing and owner-occupied single family housing.
The committee took public and staff comment at two meetings subsequent to the January 5, 2009 City Council meeting, on January 28, 2009 and February 12, 2009.  It reviewed a number of documents prepared by staff addressing concerns and questions raised by City Councilors at the January 5th meeting and afterwards.  The committee is forwarding these documents to you for your review:

1. Memo on functional differences between the state law and proposed ordinance, February 10, 2009;

2. Memo answering questions posed to the Burlington Lead Program by Councilor Adrian, February 4, 2009;

3. Memo answering questions posed to Code Director Butler & Sr. Asst. City Attorney Bergman by Councilor Adrian, February 11, 2009;

4. Memo on proposed changes to Chapter 18 by Code Director Butler, November 24, 2009;

5. Memo on City Attorney Office opinion on the enforcement of the state lead law by city officials, February 12, 2009.

6. Ordinance simply adopting the state law by reference.

The following summarizes the functional amendments to the ordinance.
The committee decided to use the definitions of “target housing” and “rental target housing” from the state law to avoid any question as to what housing is covered. See 18-2 (definitions).  The committee decided to eliminate 3 requirements on owners of owner-occupied dwellings built before 1978 (non-rental target housing): (A) they are not required to eliminate deteriorated painted surfaces of 1 square foot (aggregated), (B) they do not have to make an annual visual assessment of their property to eliminate deteriorated surfaces, and (C) they do not have to remove visible paint chips from their outdoor areas. See 18-112 (a) (1) – (3).  

The committee divided the lead safe work practice and prohibited work practices sections into rental and non-rental subsections to parallel the state law.  See 18-112 (c) and (d).   Please be advised that the state law does require owners of owner-occupied pre-1978 dwellings to use safe work practices. See Functional Differences Memo (Attachment # )1 at first paragraph page 3 & page 4, fn. 4.  The committee accepted the staff’s recommendations set forth in the memos and in testimony that the proposed ordinance is superior to the state law for rental housing. See Functional Differences Memo generally.  In order to fully parallel the state law for owner-occupied target housing, the committee accepted a staff-recommended amendment to create an enforcement mechanism that as closely as possible parallels the state law for owner-occupied dwellings whose owners violate the lead safe requirements of the state law, 18 V.S.A. § 1760. See 18-112 (c) (3) and (d) (3) (notwithstanding provisions).  This allows a less onerous and inefficient enforcement mechanism to deal with owners who do not use the safe work practices required by state law.

The committee amended the ordinance to limit the lead safe cleaning practices and certifications to owners of rental target housing. See 18-112 (f) and (h) (3).
The committee asked staff attorney Bergman to draft an ordinance simply adopting the state law by reference (see attachment #6).  The committee unanimously decided not to recommend this version to the council.  The memos cited above set forth the reasons not to simply adopt the state law by reference.  See e.g. Q 13 in Memo # 3, Memo answering questions posed to Code Director Butler & Sr. Asst. City Attorney Bergman by Councilor Adrian, February 11, 2009.
The committee discussed reinserting the prohibition on bare soil that was the subject of an amendment removing the prohibition on January 5th.  After serious discussion, the committee unanimously decided to include this issue in the companion resolution related to unresolved issues that the committee also unanimously recommended be passed by the full council.  

This companion resolution commits the committee to continuing its review of these unresolved serious issues posed during the deliberations. One of those issues is the problem of flaking paint coming from owner-occupied dwellings onto neighboring properties.  The discussion recognized the health implications of this situation, leading the committee to unanimously recommend including this issue in the resolution.

The committee wants to thank all of the people who participated in its deliberative process.  The committee believes the process was informative, respectful, open, and thoughtful and that the result will improve the health of children in our city for years to come.  We look forward to continuing to address this essential public health and housing issue and look forward to your support on the floor at the full council’s meeting on February 23, 2009.  Thank you.
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