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Opinion Memorandum

To:
Ordinance Committee

From:
Gene Bergman, Sr. Asst. City Attorney

Re:
City Attorney Office Opinion on the Enforcement of the State Law

Date:
February 12, 2009

Our office has been asked for its opinion on the city’s enforcement of the state law.  It is our opinion that while city health officer enforcement of the state law by the city is authorized by the health statutes, the means to enforce the law are cumbersome and inefficient given the number of housing units in the city, over 8000 of which are rental units.  It is our opinion that the most effective and efficient way to obtain substantive compliance with state EMP requirements and safe work practices provisions is to integrate them into the minimum housing code inspection and enforcement system.  

The city’s health officers and Board of Health have the authority under Vermont statutes to enforce the state lead law. 18 V.S.A. §§ 121, 124-131 (general enforcement authority for health officials), §§ 601, 602a, 613, (local health officials’ powers); 24 V.S.A. app., 3-279 (Burlington charter, BOH authority).  These statutes provide the process that health officials have to follow to enforce state health laws, including the lead law.  In general, enforcement must be effectuated by the issuance of health orders or the filing of a civil action in superior court or a criminal action in district court.  There is no civil ticketing authority for violations of the state EMP law (18 V.S.A. § 1759); that authority becomes effective on January 1, 2010.  Please note that the other sections of the law will still have to be enforced without recourse to tickets after January 1, 2010 because tickets are only authorized for § 1759 violations.
The health statute enforcement system requires health officers
to involve the Burlington Board of Health in each health order or court case.  The City Attorney’s Office must be involved in many of the health order cases because of hearing process is part of the system.  The City Attorney’s Office must be involved in every court action.  The health statute enforcement system requires the issuance of special documents different from and in addition to any housing orders that would be issued if other housing code violations are found during a housing inspection.  
For non-emergency health orders, the Board of Health, not a health officer, has to issue the health order.  That order has to be issued pursuant to the requirements in 18 V.S.A. § 126 (c): (1) a health officer must draft a notice of intent to seek a health order that explains the reasons why the order is needed and provides a statement of procedural rights, (2) the officer must also assemble and provide the supporting evidence with the notice, and (3) the officer must have the notice and evidence served on the person to whom it is directed pursuant to the requirements of Rule 4 of the Vermont Rules of Civil Procedure.  
Rule 4 requires that personal service of each notice of intent and the evidence be attempted and that this service be made by non-Code Enforcement personnel (sheriff, constable, other person authorized by law, or an indifferent specially appointed by a judge). See V.R.C.P. 4 (c).    
The person against whom the order is sought can seek a hearing before the order is issued. If a hearing is requested, the BOH conducts the hearing. See 18 V.S.A. § 126 (c) (3).  Based on the hearing, or if no hearing is requested, then on the evidence supplied by the health officer, the BOH can issue the health order requiring the lead law to be complied with.  There is no penalty associated with a person’s violation of the lead law even though a health order was needed to remediate the violation.  
A BOH decision to issue a health order can be appealed to the State Board of Health within 30 days of the action. 18 V.S.A. § 128.
An emergency health order is authorized when it is needed to prevent, remove or destroy an imminent and substantial public health hazard or to mitigate an imminent and substantial significant public health risk. See 18 V.S.A. § 127. Emergency health orders are issued by health inspectors with the opportunity for a BOH hearing to be held within 5 business days of the issuance of the order. Id. at § 127 (c). Inspectors, therefore, first have to determine if a particular condition or action creates a situation that requires the issuance of an emergency health order.
  Emergency health order hearings are conducted in the same way as regular health order hearings; emergency health orders are issued by the BOH in the same fashion as regular health orders, and there is no penalty associated with a person’s violation of the lead law even though an emergency health order was needed to remediate the violation.  

Until January 1, 2010, the only means to penalize violations of the lead law is to file a court action.  A civil action may be filed in superior court pursuant to 18 V.S.A. § 130, or a criminal action may be filed in district court pursuant to 18 V.S.A. § 131.  These actions must be initiated by the City Attorney’s Office upon evidence provided by the health officer and Board of Health.  The civil action is like any other civil enforcement action except that unlike the minimum housing code statutes in 24 V.S.A. ch. 123 there is no provision requiring the court to advance the case. Compare 18 V.S.A. § 130 and 24 V.S.A. § 5008.  Criminal actions are handled like any other criminal case brought by the City.

The health enforcement system is different than the minimum housing code enforcement system where (1) the inspector is authorized to issue housing orders and civil tickets, (2) there is no involvement of the BOH or Housing Board of Review in the issuance of an order or ticket, (3) there is no City Attorney involvement in a civil ticket appeal hearing in the judicial bureau, and (4) the City Attorney’s Office is only needed when a person is being criminally prosecuted, injunctive relief is requested, or a civil ticket judgment for the city is appealed to district court. 

It is our opinion that the health statute enforcement system is much more cumbersome to use than the minimum housing enforcement system, especially in the context of responsibility to inspect over 8000 rental units. As stated above, separate orders must be issued.  Separate hearings must be held.  A separate city appeal board must be convened to hear the case and issue the order.  The timing of the health process is distinct from the housing code process.  Separate tracking of the orders is required. Civil actions are time consuming and slow for both the Code Office and the Attorney’s Office.  All this has to be done while maintaining the enforcement system for the rest of the housing code in the same buildings and by the same inspectors.  It is our opinion, therefore, that instead of trying to enforce the state lead law through the health statute enforcement system, the most effective and efficient means to enforce the substantive requirements of the state lead law is to incorporate them into the minimum housing code. 
� All Code Enforcement Office housing inspectors are also designated as health officers in Burlington.


� The Vermont Department of Health does not have written guidelines on what actions or conditions with regard to lead paint on dwellings constitute a health emergency.  Consequently, this determination must be made on a case by case basis.  Given that the lead law allows 30 days to fix deteriorated painted surfaces, most situations found by inspectors will not be emergencies.  








