Responses to Questions from Councilor Ed Adrian Regarding

The Proposed Lead Safety Ordinance

Prepared by Brian Pine and Jeff Tanguay, CEDO/BLP

While increased awareness of both the lead issue and the resources of the Burlington Lead Program (BLP) is a positive outcome of the community dialogue that has occurred around the proposed lead safety ordinance, it deserves mentioning that the proposed ordinance is intended to protect children from lead poisoning entirely with or without the continued existence of the BLP. Code Enforcement is responsible for enforcement of the ordinance, and BLP will provide educational information and technical and financial assistance as long as federal funding continues.

Question 1) What are the specific enforcement problems that the City has with enforcing the State laws?  Gene/Kathleen

Question 2) Procedurally what does the City have to do in order to enforce State law? Gene/Kathleen

Question 3) The SF-424 grant that was written says that 2,865,629.00 would come from federal funds and 2,870,245.00 from the "applicant". Where are the City monies coming from? Property taxes? Something else?  

The SF-424 includes both the amount of funds being requested from the federal government ($2,865,629) and the amount of in-kind and cash match being provided by the City and all of the partners that provided letters of support. None of the funds committed by the City were from property taxes, but rather from a host of in-kind donations that have cash value and local and federal funds that are intended for housing rehab.

Question 4) The total amount proposed in the grant is $5,735,874.00 over a three year period to make 180 eligible homes lead safe. If my math is correct that is $31,865.00 being spent per home. Is that correct?  

The combined total of federal funds and match equals this amount, but that amount does not reflect the cost of making homes lead safe. As noted above, the amount reflects a wide range of private and public leverage sources that support all aspects of making homes lead-safe, training abatement workers and rental property owners in lead safe work practices, and educating the community about this pressing housing/public health issue. Average unit cost is budgeted to be around $8600.  As these grants are extremely competitive, grantees try to keep per unit costs as low as they can to show the funder how efficient they are.  One way to do this is to shuffle line items from the per/unit category and put them elsewhere.  Although we have budgeted for $8600/unit, it does not take into account testing, specification development, project oversight and management, etc.  

Question 5) How much money of the 5.7 million is allotted for actual removal and repainting of the houses? From the budget worksheet it appears that 1.6 million of the total 5.7 million is being devoted to "lead hazard control". Does that mean that the other 4.1 million is for overhead expenses? As noted above, the City of Burlington Lead Program (BLP) does not have $5.7 million.  The grant amount received is $2,865,629 of which over $1.5 million is to be used for the hard costs of Lead Hazard Control on city properties.  The remaining money is budgeted for salary, benefits, travel expenses, outreach and education, etc.   

Question 6) It looks like 5.35 CEDO positions are being funded through the grant. What happens to these positions if the money is not renewed?  BLP has 4 fulltime staff members.  These positions would be terminated if future funding is not secured or an extension is approved by HUD before the grant expires on October 31, 2010. In addition, several other CEDO staff spend part of their time on BLP activities and a portion of their salaries are also covered by the grant.

Question 7) Please explain how code enforcement will enforce any of the proposed ordinance changes. For example will it be though a ticketing process with the judicial bureau?  Gene/Kathleen

Question 8) Will an owner in violation of the minimum upkeep requirements of the proposed ordinance be given a period of time in which to comply? For example, it states that the owner has 30 days or if occurring after November 1st, until May 31st. What if a homeowner cannot afford to repaint within this time frame and the homeowner is not income eligible? Gene/Kathleen

Question 9) Please indicate why the code enforcement officer currently assigned to lead enforcement is having problems enforcing state law. Gene/Kathleen

Question 10) Please indicate each major category of enforcement that the code enforcement department is responsible for and whether or not there is a backlog of complaints for each category? Gene/Kathleen

Question 11) How long does it take for code enforcement to respond to a typical complaint (for example a couch on a front porch)? If more then an hour or two please indicate why there is a delay? Gene/Kathleen

Question 12) Has code enforcement received any complaints concerning prohibited lead work practices over the last two years on owner occupied properties? If so what has been the response? Gene/Kathleen

Question 13) Are there any legal impediments to simply adopting all state statute language into the ordinance regulatory scheme? Gene/Kathleen

Question 14) The HUD worksheet indicates that at the time of the grant application there were 23 children with lead levels between 10 and 19 microg/dL and 3 children at 20 or over. What is being done to a) locate these children and provide support services?  

Vermont Department of Health interprets the HIPPA law as preventing them from releasing the names and addresses of property owners where children with EBLs are identified. VDH investigates all EBLs and provides BLP and other educational information to the parents and property owners. 

All blood lead level test results are reported to VDH and they provide all of the educational services to parents and children with EBLs. Blood lead Testing rates have risen in by more than 70% for Burlington children since BLP was launched in 2004. However, blood lead testing rates for 2 year-olds (the age where data shows blood lead levels to peak) have never been over 50%.  In the past 5 years, nearly 100 Burlington children have been identified with having Elevated Blood Levels (EBL) over 10 µg/dl. BLP has been made aware by VDH of only a handful of these cases.  

And b) locate the housing that the children were living in at the time elevated blood levels were detected? 

BLP is unable to obtain addresses from VDH due to their interpretation of the HIPPA law. VDH policy has been that HIPPA privacy laws cover EBL data and they are not required to release this data to BLP. To overcome this barrier to data sharing between health departments and lead hazard reduction programs, the U.S. Centers for Disease Control (CDC) has issued guidance that HUD Lead Hazard Control grantees are exempt from certain HIPPA requirements due to the fact that they are typically the only programs that have funding available to perform environmental interventions in these homes.  BLP continues with extensive outreach and education to reach parents in the community who will hopefully contact us if they need guidance regarding lowering their child’s blood lead level.     

Question 15) How many investor owned rental properties have been accepted into the program? How many non-profit owned rental properties? How many owner occupied properties? 

For the current grant, 56 investor owned rental, 39 Nonprofit rental, 16 Owner occupied homes. Applications have been received for all of these units, but BLP has not received tenant income information for every unit, so they have not necessarily been accepted into the program.  
Question 16) In her June 6, 2007 letter Brian, Kathleen wrote, "There is a critical need for continued lead hazard control funds. Without these funds, the Burlington Lead Program will be forced to shut down. The city Council will not be supportive of adopting an effective local ordinance without the City having some financial resources available to assist property owners with addressing the hazards." In respect to this statement, what lead remediation resources are being made available to families making between 80% and 120% of the median income?

Securing and administering federal Lead Hazard Control funds from HUD is a major undertaking for CEDO. Title 10 of the Housing & Community Development Act of 1992 that created the funding for HUD’s competitive Lead Hazard Control grant program. This statute requires that all households assisted under the HUD LHC program earn less than 80% of median income as defined by HUD. State and local funding is unavailable for assisting households with incomes above 80% of median income, but BLP offers a range of free services for all property owners. The proposed ordinance does not require abatement or to address lead hazards in the same fashion as HUD requires of the BLP. The proposed ordinance does require that rental property owners follow existing state and federal laws and that homeowners stabilize exterior peeling paint using lead safe work practices. The concept of tax credits has been floated, but the City does not presently have the authority to offer such incentives without enabling legislation from the General Assembly.

Question 17) Have any projections been made as to revenue generated from enforcement fines of the proposed ordinance as written? Gene/Kathleen

Question 18) My understanding is that one of the problems that leads to lead poisoning is calcium deficiency in a child's diet. Has a calcium enrichment program been explored? A dietary deficiency in iron and calcium does add to the body burden and increases the absorption of lead in children.  Through outreach and education BLP raises awareness of this fact with community members and parents.  However, BLP is a Lead-based Paint Hazard Reduction Program and we have restrictions placed upon us by our funder (the US Department of Housing and Urban Development) regarding eligibility and what we can use our funds towards.  While a ‘calcium enrichment program’ may have slight benefits in helping to moderate absorption into the body, BLP cannot devote funds for this purpose.       

Question 19) Does CEDO and/or code enforcement have an opinion as to whether or not the ordinance should apply to owner occupied single-family residences? BLP staff feels that flaking LBP is a public health hazard and should be treated as such regardless if it exists on a rental or owner occupied dwelling. 

Does CEDO and/or code enforcement have an opinion as to whether the five additional recommendations by the Healthy Homes Coalition (see below in bold) should be integrated into the ordinance? Why or why not? 

1. Put the language prohibiting bare soil along drip-lines back into the ordinance: The soil in the area below the roofline of pre-1978 homes is a dangerous lead hazard.  As childhood poisoning rates increase in VT during the summer months due to the access to hazardous bare soil, and recognizing that the ordinance was drafted with the intent of protecting children from lead poisoning, CEDO believes that the soil component is an important aspect and should be included in the ordinance. 

2. Require dust-wipe clearance testing after renovations or work that disturbs lead-based paint.  There is value to having some testing requirement after work being performed.  The committee recommendation to revisit this issue should remain until staff has the opportunity to fully research strategies and determine if mandatory dust testing makes sense for Burlington.

3. Require dust-wipe testing during annual inspections by Code enforcement as well as at the request of tenants.  Dust wipe testing performed during CE inspections should be recognized as reflecting housekeeping measures and not result in any action towards a property owner.  Property owners should be held accountable for flaking paint in the rental unit, tenants should be held responsible for cleaning the build-up of lead dust that may be identified with dust wipes.

4. Require property owners who routinely do not comply with annual 

Essential Maintenance Practices, or whose annual dust-wipe tests (and 

follow-up clearance tests) reflect dangerous levels of lead dust to 

complete lead hazard abatement using the standard practices of the 

Burlington Lead Program, to ensure that children's exposure to lead 

paint is minimized.  The ordinance, through enforcement by CE, will drastically increase compliance with the EMP law.  However, by law, only VDH can issue abatement orders.  Property owners that routinely fail to perform EMPs ought to be subject to more stringent requirements. However, as stated earlier, lead dust build-up can be attributed to the unit occupants not cleaning properly or regularly enough to keep dust levels minimized.  Forcing a property owner to achieve Federal Lead-Safe levels (BLP standard) or to abate lead-based paint hazards because their tenant doesn’t clean enough does not seem warranted.

5. Pass a Resolution directing the Committee or full Council to consider incorporating a public, City-wide database with information on properties that have been abated, that have failed to file EMPs, or have failed clearance tests.  Developing a database for abated properties would be a short list as there are an extremely small amount (if any) of properties that have undergone “abatement.”  BLP is concerned about a database listing properties that have achieved “lead-safe” properties because these types of lists provide a false sense of security to tenants.  People may incorrectly feel that there is no lead present in these units and hazards can be created because they don’t think Lead Safe Work Practices are needed.  We are prepared to conduct further research into the best practices of lead safe housing registries and report the results back to the committee.

A database with clearance test results is completely inappropriate and would serve no useful purpose.  Negligence of a property owner should not be inferred if a clearance test is failed.  Clearance tests are cleanliness tests performed after permitted abatement projects and the results are used to determine if the unit is safe for re-occupancy of a relocated resident.  BLP abatement contractors frequently fail clearances and these testing results are used as guides and should not result in any other consequence other than re-cleaning and retesting.  

A list of units and property owners that are not compliant with the EMP law may spur greater compliance, but would require assistance by VDH as they receive EMP Compliance Statements, not the city.  

