*******************

CITY COUNCIL WORKSESSION

CONFERENCE ROOM 12, CITY HALL

MONDAY, JANUARY 26, 2009
>>>>>>  P.M.

1.
Open Government and Transparency Committee Recommendations    
*******************
DELIBERATIVE AGENDA    
LOCAL CONTROL COMMISSION

CONTOIS AUDITORIUM, CITY HALL

MONDAY, JANUARY 26, 2009
7:09 P.M.

All Commissioners were present.

OFFICE OF THE CITY ATTORNEY:

OFFICE OF THE CLERK/TREASURER’S OFFICE:  Lori Olberg, Sue Trainor
PRESIDENT WRIGHT PRESIDING

1.
AGENDA

Commissioner Davis removed item #3.  SECOND CLASS STORE LIQUOR LICENSE APPLICATION (2008-2009)  Store 144 and Deli (formerly Larow’s Market), 144 North Street

2.
CONSENT AGENDA
Commissioner Davis made a motion, seconded by Commissioner Ashe, to accept the consent agenda.  The motion passed unanimously.


2.01.
COMMUNICATIONS:
 Jessica Frank, Executive Secretary, Clerk/Treasurer’s Office, 






 re: Minutes for June 18, June 9, August 6, August 27, 






 September 17, September 24, October 15, November 12,






 November 24, December 9 and December 10, 2008


*waive the readings, accept the communications and place them on file  
4.
ADJOURNMENT

On a motion by Commissioners Davis and Ashe, the Local Control Commission voted unanimously to adjourn at 7:11 p.m.

ADJOURNED MEETING, CITY COUNCIL
MONDAY, JANUARY 26, 2009






7:11 PM
PRESENT:  (SEE ABOVE)

PRESIDENT WRIGHT PRESIDING

1.
AGENDA

Councilor Knodell made a motion to accept the agenda as amended:  note written clarification of consent agenda item 6.01.  RESOLUTION:  Resolution Authorizing Burlington Electric Department to Enter into EEI Agreements (Board of Finance). (per Bill Ellis, Esq. per Councilor Bushor); add to the consent agenda 6.07.  COMMUNICATION: Burlington School District, re: Adopted Resolution urging the passage of the Burlington Lead Ordinance now before the City Council with the consent action to “waive the reading, accept the communication and place it on file.” (per Superintendent of Schools Collins); remove from the deliberative agenda item 8.0.  TOBACCO LICENSE APPLICATION (2008-2009):  Store 144 and Deli (formerly Larow’s Market), 144 North Street.  (per Assistant City Attorney Fuller); note colored maps for item 15.0.  REPORT:  Ad Hoc Joint Planning Commission/City Council Committee on Downtown Development, re: Draft ordinance amendment:  Alternative for Downtown Development Amendments #4 – Committee Proposal – 21 November 2008.  (per Councilor Bushor); move item #17. RESOLUTION:
March 3, 2009 Annual City Meeting—Advisory Referendum Concerning

Eliminating Criminal Penalties for Small Amounts of Adult Possession of Marijuana and Replacing with Civil Fines (Councilors Adrian & Ashe) to item 6.5; note revised version of item 19.0.  RESOLUTION:  March 3, 2009 – Annual City Meeting Issuance of General Obligation Bonds for School Department Capital Improvements Authorized (Board of Finance).  (per City Attorney’s Office).  This motion was seconded by Councilor Bushor.
Councilor Decelles added Councilor Gutchell to Item 16. RESOLUTION:  Initiating Creation of a Comprehensive Master Plan for the Urban Reserve (Councilors Wright, Decelles, Knodell, Gutchell, Ashe & Davis) on the Deliberative Agenda.

2.
PUBLIC FORUM
(Time Certain:  7:30 p.m.)

President Wright opened the public forum at 7:33 p.m.

Name




Ward/Association


Subject
Eli Lesser Goldsmith



7


Southern Connector Action
Neteri Lunamira


Safe Water Advocate

Opposes Fluoridation in Water

Geoff Golder



Safe Water Advocate

Opposes Fluoridation in Water

Joe Golden







Opposes Fluoridation in Water

Miles Dougherty


Safe Water Advocate

Opposes Fluoridation in Water

Alan Sousie



Chair, Board of Health

Opposes Fluoridation in Water

Jay Vos




Board of Health Member
Opposes Fluoridation in Water

Donna Hayes



Dental Field


Opposes Fluoridation in Water

Linda MacDonald Glenn

Biomedical Ethicist

Opposes Fluoridation in Water

Paul Hines







Candidate for BED Commission

Nancy Lynch



VT Alliance for


Marijuana Policy Reforms






Intelligent Drug Laws
Steve Eckberg



Ward 3



Ward 3 Candidate for Council

Noah Pollach



Safe Water Advocate

Opposes Fluoridation in Water
Carolyn Bates







Opposes Disc Golf at Leddy 

Andrew Golub



Drug Policy Researcher

Marijuana Decriminalization

Bram Kranichfeld


Ward 1



Candidate for BED Commission

There being no one further coming forward, President Wright closed the public forum at _______ p.m.

3.
COMMUNICATION:
City Councilors, re:  General City Affairs 
Councilor Decelles remarked on the popularity of the free skate program at Leddy Park.

4.
COMMUNICATION:
Mayor Kiss, re:  General City Affairs 
USA reported Burlington Airport as setting records, partially due to Canadian residents.  This supports the item being discussed later in the Council meeting.  The Mayor also reported on his experience at the U.S. Conference of Mayors meeting and the Inauguration of President Obama.

5.
COMMITTEE REPORTS 
Councilor Bushor spoke about the HR and Institutions Committee.  The Master Plans have been completed and the Planning Commission is now reviewing the proposed amendments to the Zoning Ordinance.  Information is available to review and comment on prior to the Planning Commission’s vote.  The Councilor also noted that the review of the HR policy sections that the Council wished to review and discuss will take place on February 4th.

Councilor Shannon informed the Council that the Ordinance Committee will be reviewing the lead ordinance.  As councilors had questions to some of the sections of this ordinance, the Councilor requested that members attend the committee meeting to discuss their concerns.  Further, the Joint Committee on PUD’s is experiencing a number of problems scheduling the next meeting.

6.
CONSENT AGENDA
On a motion by Councilors Knodell and Bushor, the Council voted unanimously to adopt the consent agenda (as amended) thus taking the actions indicated:
6.01.
RESOLUTION:
Authorizing Burlington Electric Department to Enter into EEI 





Agreements (Board of Finance)

*waive the reading and adopt the resolution

6.02.
RESOLUTION:
Approval of Amendment No. 4 to Highgate Operating and Management





Agreement (Board of Finance)

*waive the reading and adopt the resolution

6.03.
RESOLUTION:
Changing the Name of a Portion of Franklin Square to Red Maple Lane





(Councilors Decelles and Gutchell)

*waive the reading and adopt the resolution

6.04.
COMMUNICATION:
Jonathan P.A. Leopold, Jr., CAO, re: Board of Finance Minutes for 





January 5, 2009

*waive the reading, accept the communication and place it on file

6.05.
COMMUNICATION:
Jonathan P.A. Leopold, Jr., CAO, re: Board of Finance Minutes for





January 12, 2009

*waive the reading, accept the communication and place it on file

6.06.
COMMUNICATION:
Jonathan P.A. Leopold, Jr., CAO, re: Board of Finance Minutes for





January 21, 2009

*waive the reading, accept the communication and place it on file

6.5.
RESOLUTION:   March 3, 2009 Annual City Meeting—Advisory Referendum Concerning




   Eliminating Criminal Penalties for Small Amounts of Adult Possession 




   of Marijuana and Replacing with Civil Fines (Councilors Adrian & Ashe)

Councilor Adrian made a motion to adopt the resolution, seconded by Councilor Ashe.  Police Chief Schirling, noted his opposition to this resolution and the various reasons.  Councilor Adrian then asked Mayor Kiss if he would be in support of putting this item on the ballot.  The Mayor wished that they could have had a discussion of the item prior to this last possible day to add it to the ballot.  He then noted that he felt the Council should support the Chief and the Department’s recommendations and without more discussion he would not be in support of adding this item to the ballot.  
Councilor Adrian stated that he had intended to introduce this later when the Council makeup would be more supportive of the item.  He then noted his respect for the Burlington Police Chief but thought it was time to start looking at other options/possibilities.  Councilor Knodell reminded the Council that a year ago the same advisory question was discussed.  The resolution failed, however, a resolution was adopted stating that “the Public Safety Committee shall explore another option for handling small quantities of marijuana.”  She was disappointed that the Public Safety Committee never did that work and felt the City would be further along in this process if they had.  In her experience on the Council and as a Chair of a Committee, she did what she was assigned by the Council.
Councilor Decelles agreed with Councilor Knodell, that the Chair of the Committee’s role was to do the work asked of the Council and he was very disappointed that Councilor Adrian had used this as a political issue by his first question being directed to the Mayor.  He then stated his opposition to the current resolution.

Councilor Ashe felt that the voters should be able to weigh in on the issue and the State Legislature was planning on discussing this item this year again.

Councilor Davis offered a friendly amendment, in the final paragraph: Shall the voters of the City of Burlington call upon the Governor and State Legislature to pass a bill that would “augment” criminal penalties with an option for fines for adult possession of small amounts of marijuana.  This was not considered friendly by Councilor Adrian.  This amendment was then seconded by Councilor Knodell.  Councilor Montroll then asked the Police Chief if this amendment would help him, to which he replied that it would. 
Council President Wright stated he agreed with prior comments that this item should go back to the Committee for additional work.  Councilor Keogh did not agree with Councilor Davis’ amendment because there were too many words and unfamiliar terminology in the amendment.  Police Chief Schirling commented that the Department believed that the item could use additional work in Committee.

Councilor Knodell moved to refer the item to the Public Safety Committee for more work.  This was seconded by Councilor Keogh.  Councilor Adrian calling a Point of Order asked if the amendment needed to be voted on first. He noted that there was no time certain date for the item to return to the Council prior to the end of this Council session.  He stated that if the Council had put a time certain date on the return to the Council that would have been accomplished.  Further, he believed this was note a Public Safety issue; it was a State Legislature issue.  He then remarked that neither Councilor Knodell, Councilor Decelles, the Mayor nor the Police Department asked him to take up this issue.
Councilor Adrian asked for a Point of Order relative to whether this amendment to refer was about this issue about whether the item should be on the ballot.  If so, this item does not need to go back to Committee.  Councilor Knodell explained that the motion was to adopt and refer the resolution to the Public Safety Committee to discuss the larger issue of enforcement of penalties against adult possession of small quantities of marijuana with a time certain date for return to the Council.  During the Councilor’s explanation, Councilor Adrian requested a Point of Order.  He stated this issue was already in Committee and this resolution is a different matter.  Council President Wright stated that the work had not been done by the Committee.  A vote was then taken on Councilor Knodell’s motion.  The motion to refer failed by a vote of 7-7, with Councilors Berezniak, Adrian, Bushor, Ashe, Shannon, Ellis, Montroll voting against. 
The vote took place on the amendment offered by Councilor Davis.  The original amendment failed by a vote of 7-7, with Councilors Ellis, Shannon, Montroll, Bushor, Paul, Davis and Ashe voting for the motion.
Councilor Ellis then provided stories about Prohibition and the reasoning behind alcohol’s appeal at the time, relating it to today and marijuana.  Councilor Keogh expressed concern that the ballot was already full of important issues and didn’t want to cloud it with advisory questions.  The vote was taken on the original resolution which failed by a vote of 8 to 6, with Councilors Davis, Paul, Gutchell, Knodell, Montroll, Decelles, Bushor and Keogh voting against.

7.
SPECIAL EVENT INDOOR ENTERTAINMENT PERMIT APPLICATION (3 months only):


Tilley’s Café, 161 Church Street, DJs-no dancing, Friday nights, 9:00 p.m. – 1:00 a.m.

Councilor Ashe moved to approve the application, seconded by Councilor Berezniak.  Councilor Davis noted his continued opposition to the extension of the DJ for these hours.  He believed it essentially allowed a restaurant to turn into a nightclub.  Councilors Montroll and Bushor requested the Council should develop a better policy for the future on this type of issue. The motion passed by a vote of 11 to 3, with Councilors Knodell, Davis and Paul voting against.
8.
TOBACCO LICENSE APPLICATION (2008-2009):

Store 144 and Deli (formerly Larow’s Market), 144 North Street

(This item was removed.)
9.
COMMUNICATION:
Clerk/Treasurer’s Office, re: Openings Burlington City Commissions/





Boards

At the request of President Wright, and will no objection from the remaining Council, the action taken on this item was to waive the reading, accept the communication and place it on file.


9.01.
APPOINTMENT:
Telecommunications Advisory Committee (Term expires 






6/30/10)
Councilor Ellis nominated Steve McIntyre for this position.
Being no other nominations, the Council voted unanimously to appoint Mr. McIntyre to the Telecommunications Advisory Committee.

10.
PUBLIC HEARING:
March 3, 2009 Annual City Meeting—Proposed Charter Change





Re:  Increase in Annual Borrowing Authority for School 





Department Working Capital and Capital Improvements
President Wright explained that this public hearing was to comment on the proposed charter change which, if approved, would allow the increase of the borrowing capacity of the School Department from $750,000 to $2 million.

The hearing began at 9:18 p.m. There being no one coming forward to address the Council on this matter, the hearing closed at 9:18 p.m.
11.
PUBLIC HEARING:
March 3, 2009 Annual City Meeting—Proposed Charter Change





Re: Health Department; Board of Health
City Attorney Schatz explained that this public hearing was to comment on the proposed charter change which, if approved, would clarify that the Charter-created Board of Health is the same Board of Health provided for in the general laws of the State and, further, would clarify that the Board of Health is subject to the orders and ordinances of the City Council.  

The hearing began at 9:19 p.m.  The hearing was closed at 9:19 p.m. with no one coming forward.

12.
PUBLIC HEARING:
March 3, 2009 Annual City Meeting—Proposed Charter Change





Re: Voter Checklist and Presiding Officer for Elections
City Attorney Schatz explained that this was in respect to the voter checklist.  State law had changed several years ago allowing voters to be added very late in the process but the City Charter had language that only allowed additions up to three days prior to an election.  Therefore, this proposal eliminates the Charter language, bringing it more in line with State law.
Additionally, the Presiding Officer for Elections language was clarified, allowing the CAO to designate someone within their office to be the Presiding Officer for Elections.

The hearing began at 9:21 p.m. There being no one coming forward to address the Council on this matter, the hearing closed at 9:21 p.m.
13.
ACTION ON PUBLIC HEARINGS

Councilor Bushor made a motion, seconded by Councilor Ashe, to place all three ballot items (item #10, 11 and 12) on the ballot and that the Council adopt the short form questions and title as proposed by the City Attorney.  Following a question from Councilor Montroll, Councilor Bushor amended her motion to adopt the short form questions and titles. The motion passed unanimously.

13.01.
COMMUNICATION:
Kenneth A. Schatz, Esq., City Attorney, re: Short Titles and Text 




for March 3, 2009 Annual City Election Ballot Questions

At the request of President Wright, and will no objection from the remaining Council, the action taken on this item was to waive the reading, accept the communication and place it on file.

14.
REPORT:
Ad Hoc Joint Planning Commission/City Council Committee on Downtown




Development, Councilor Kurt Wright, Chair, re: Zoning Standards for 




Downtown Districts (this communication is for information and discussion by




the Council - not for action) 
Council President Wright explained that this Committee was charged with creating a compromise of the 50/50 residential/commercial requirement presently in the Zoning laws.  Councilors Knodell and Montroll then explained further the charge of the Ad Hoc Joint Committee on Downtown Development and the compromise that was made with this recommendation.  Councilor Shannon noted her concerns about lumping commercial and retail together in all of the downtown planning items, as well as the building heights.  Councilor Berezniak also noted his concern about the 127 foot height allowance.

The Mayor noted that 50% of Burlington residents work in Burlington.  Zoning ordinance is aiming at providing more downtown density and economic growth and supported this proposed ordinance.  
Councilor Knodell moved to accept item 14 and 15, place them on file, and requests that the comments the Council has made be referred to the Planning Commission.  The motion was seconded by Councilor Bushor.

15.
REPORT:
Ad Hoc Joint Planning Commission/City Council Committee on Downtown




Development, re: Draft ordinance amendment: Alternative for Downtown




Development Amendments #4 – Committee Proposal – 21 November 2008

16.
RESOLUTION:
Initiating Creation of a Comprehensive Master Plan for the Urban 





Reserve (Councilors Wright, Decelles, Knodell, Gutchell, Ashe & Davis)
President Wright passed the gavel to Councilor Knodell.  Councilor Wright then made a motion to adopt the resolution, seconded by Councilor Decelles.  Planning Director David White noted that this is a very long and complicated process for what is Burlington’s “crown jewel”.  A budget, timeline and work plan must be put in place and the timeline noted in the resolution is quite short, but possible.  CEDO’s Assistant Director Bruce Seifer noted the confusion regarding the resolution and the stewardship report which outlines which City department is responsible for the waterfront.

Councilor Berezniak made a motion to refer the resolution to the Parks, Arts and Culture Committee, seconded by Councilor Adrian.  Councilor Montroll noted that the resolution addresses the Urban Reserve primarily, not the Waterfront.  He too noted he would refer it to the Committee.  The maker of the motion noted that a report would be requested back no later than the first meeting in July.  This was acceptable to the seconder of the motion and the Chair of the Parks, Arts and Culture Committee.
Councilor Wright explained that this resolution would define the work plan and the costs associated with creating a master plan.  Councilor Bushor then made a motion to amend the motion to defer with a deadline of March 23rd.  The motion was not considered friendly by the maker.  Councilor Ashe seconded the motion to amend the motion to defer.
A vote was taken on the motion to amend the motion to refer with a changed deadline of March 23rd as a return date for a report from the Parks, Arts and Culture Committee.  The motion passed unanimously.

A vote was taken on the motion to refer the resolution to the Parks, Arts and Culture Committee.  The motion passed unanimously.

18.
RESOLUTION:
March 3, 2009 Annual City Meeting--Authorization for General 




Obligation Bonds for Burlington Electric Department (Board of Finance)

Councilor Montroll made a motion to adopt the resolution, seconded by Councilor Knodell.  He explained that last March a ballot item was adopted which allowed BED to bond for a number of projects using a revenue bond.  These types of bonds are now difficult to bond for.  Now the City is looking to go out for a General Obligation bond which is supported by revenue. This would actually save money in interest rates as well as BED would not have to bond for as much.  
Chief Administrative Officer Leopold requested that the title of the resolution be amended to read:  Revenue-Supported General Obligation Bond.  Further, he wanted voters to know this would be paid for by the ratepayers through the revenue of BED.
Councilors Adrian and Berezniak questioned CAO Leopold, with Councilor Berezniak noting his concern for the taxpayers of the City having to repay this bond.  Councilor Ashe noted that the Board of Finance unanimously approved this resolution, as did the Burlington voters in it’s original concept.  This new resolution will actually result in a cost savings and, therefore, he felt it should go on the ballot.  Councilor Paul concurred with CAO Leopold’s opinion about revenue-supported GO Bonds and with her experience on the BED Commission felt that BED would be able to support the revenue needed.  Councilor Ashe noted that Councilor Adrian could have spent more time with BED General Manager Grimes to answer a number of the questions he was asking CAO Leopold. Councilor Berenziak requested a Point of Order during Councilor Ashe’s explanation of what the monies were to be used for, and noted that what was being discussed was the financing mechanism, not the projects.  Council President Wright determined that Councilor Ashe’s remarks were in order and appropriate to the debate.

Councilor Gutchell called the question, seconded by Councilor Knodell.  The motion passed unanimously.
The motion to adopt the resolution passed by a vote of 13 to 1, with Councilor Adrian voting against. 

19.
RESOLUTION:
March 3, 2009 – Annual City Meeting Issuance of General Obligation




Bonds for School Department Capital Improvements Authorized (Board





of Finance)
Councilor Montroll made a motion, seconded by Councilor Ashe, to adopt the resolution requesting $9,700,000 for a variety of capital improvements within the schools.  Councilor Paul noted her disappointment that despite assurances being given, no money was put in the plan to improve accessibility in the Edmunds School.  

Councilor Gutchell expressed his support but asked Mayor Kiss if he supported the amount of the bonding request.  Mayor Kiss noted that the conversations about dollar amounts had been lower earlier in the discussion but that ultimately he did, along with the rest of the Finance Board, approve the amount being requested.

Councilor Adrian requested information from CAO Leopold about bonding capacities for both the schools and the City.  Councilor Adrian then asked for a Point of Information from City Attorney Schatz.  Relative to his prior question to the City Attorney, asking if the Council could amend the schools’ question to include the $13.7 million to bring it up to full compliance with ADA, to which City Attorney Schatz had responded with a “no”, Councilor Adrian noted that many individuals and institutions disregard their attorney’s opinion, he asked if it were possible to amend the resolution procedurally.
City Attorney Schatz stated that from a procedural point of view a councilor could make a motion to amend, however, it is his opinion, based on the Charter, the City Council should not amend the proposal provided by the School Board.  The School Board has responsibility, custody and control of the buildings and properties.  The Council has the authority to decide whether to approve the project or put it on the ballot. Further, because of the questions being raised, the bonding for the increased funding would have to be dealt with.  Bond council reviews whether there is any question about the authority to issue the bond and the opinion of the City Attorney is requested by bond council.
Councilor Berezniak asked the City Attorney if the School Board were to be determined to be negligent, would the City Council be able to supersede their judgment and take action.  City Attorney Schatz reiterated that the Charter gives the School Board authority to make determinations about school property.  Accountability ultimately resides with the voters.  

The motion passed unanimously.
20.
COMMUNICATION:
Brian R. Searles, Director of Aviation, re: Request for March Ballot Item 





-Airport Bond Issue

Councilor Bushor made a motion to accept the communication and place it on file.  The motion passed unanimously.
20.01.
RESOLUTION:
March 3, 2009 Annual City Meeting—General Obligation Bonds
for Burlington Airport Department (Board of Finance)
Councilor Montroll made a motion, seconded by Councilor Bushor, to approve the resolution.  Councilor Montroll explained the need for additional parking at the garage and noted that the Board of Finance unanimously supported the resolution.  Brian Searles, Director of the Airport, added additional explanation.
Councilor Keogh noted that the resolution states a “new parking structure” but it is actually built on the existing structure.  Councilor Shannon noted the discrepancy in the language relative to whether the addition would on the existing structure or would be a new structure.  City Attorney Schatz recommended the matter should be clarified and consistent.  Councilor Shannon then requested the language be amended to read “including expansion of the existing parking structure”.  The language was considered friendly by the maker and seconder of the motion.
The motion passed unanimously.

21.
ADJOURNMENT

On a motion by Councilors Keogh and Decelles, the Council voted unanimously to adjourn at 11:10 p.m.

BOARD OF CIVIL AUTHORITY

MONDAY, JANUARY 26, 2009

9:05 PM
1.
AGENDA

There were no changes to the agenda.

2.
REQUEST FOR REVIEW OF BTA DECISION:  Edward Liamos, 88 Maple Street

Councilor Bushor made a motion to move to not review the decision and to allow the taxpayer to appeal outside of the Board of Civil Authority.  Councilor Ashe seconded the motion.  Mr. Liamos spoke to the Council, explaining the process which resulted in this request.  The motion passed unanimously.

3.
COMMUNICATION:
Jonathan P.A. Leopold, Jr., CAO, re: March Election
At the request of President Wright, and with no objection from the remaining Council, the action taken on this item was to waive the reading, accept the communication and place it on file.

4.
ADJOURNMENT
Councilor Wright made a motion, seconded by Councilor Knodell, to adjourn.  The motion passed unanimously and the Board of Civil Authority meeting closed at 9:10 p.m.
CITY COUNCIL WITH MAYOR PRESIDING
MONDAY, JANUARY 26, 2009

9:10 PM

1.
AGENDA

There were no changes to the agenda.

2.
APPOINTMENT:
Electric Light Commission (Term expires 6/30/11)

Councilor Ellis nominated Paul Hines
Councilors Ellis, Davis, Knodell and Kiss voted in favor of Mr. Hines.

Councilor Adrian nominated Bram Kranichfeld

The remaining Council voted for Mr. Kranichfeld, who was then appointed to the position. 
3.
ADJOURNMENT
Councilor Wright made a motion to adjourn, seconded by Councilor Knodell.  The motion passed unanimously and the meeting of the City Council with the Mayor presiding adjourned at 9:15 p.m.

