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Background & Process
In accordance with the resolution of the City Council passed in connection with the adoption of the rewrite of the City’s zoning ordinance, a special Ad Hoc Committee comprised of Planning Commissioners and City Councilors was asked to give further consideration to the requirements applicable to downtown development.  Specifically, the Committee was asked to re-address the requirement that not more than 50% of any new development in the downtown area be utilized for residential purposes.  It was also asked to re-examine the requirement for first floor retail utilization, maximum heights, applicable bonuses and parking requirements.  

The Committee consisted of Councilor Kurt Wright as Chair together with Planning Commissioners David Gurtman, Peter Potts and Emily Stebbins and Councilors Jane Knodell and Andy Montroll.  The Committee began its work on March 5, 2008.  It regularly heard from the public and staff, conducted its own deliberative sessions and made a special effort to reach out and receive input from members of the development community.  The Committee met on a regular basis through October, 2008.  As a separate communication to this meeting, the substantive conclusions reached by the Committee are being forwarded.  The process will now involve formal consideration of the proposed substantive changes by the entire Planning Commission and then a recommendation to this City Council.  Both bodies must hold at least one public hearing.

There were several fundamental principles guiding the Committee’s work.  First and foremost, the Committee was unanimous in its desire to preserve and strengthen the commercial vitality of our downtown area.  It also believes strongly that the downtown area prospers in many ways by having a 24 hour presence.  Consequently, an appropriate mixture of residential and non-residential uses should be allowed.  As a result of careful attention to the sites on which future development is likely gained in part by walking tours of the area conducted by the Committee, the Committee concluded that its revised regulations need to be applicable only to development sites that exceed 10,000 sq. ft.  The Committee continues to believe that non-residential use of street-level space should be required.  It also concluded that public parking facilities should be a mandatory part of any large scale development in the downtown rather than simply an option for the developer to choose in exchange for additional density or intensity of development.

In terms of process, the Committee operated on a consensus basis.  There were only a few occasions when it became necessary to actually take votes of the Committee members.  The Planning Commission and City Council members quickly coalesced into a harmonious single committee and the entire deliberative process was marked by the complete absence of any territorial or jurisdictional debates.  
50/50 Mix Issue:
The first and most important issue considered by the Committee was whether to alter the so-called 50/50 standard for downtown development.  As you recall, it was the determination of the City Council when it passed the zoning rewrite that residential use of any new project in the downtown area could not exceed 50% of the gross floor area, and that residential use would not be permitted on the ground floor of any new development.  This was one of the most controversial aspects of the re-write and an issue that the City Council publicly pledged to further consider.

The Ad Hoc Committee took extensive testimony on this issue.  It was almost unanimous that the 50/50 standard required modification if not elimination.  Thoughtful and civic minded individuals such as Ernie Pomerleau, Eric Farrell, Gene Richards, Eric Hoekstra, Miro Weinberger, Barbara Suprenant and Dan Smith, speaking for GBIC, urged the Committee to allow the market to entirely control the balance between residential and non-residential uses in the downtown.  They also argued that a strong residential market developed in downtown would lead inevitably to enhanced commercial development.  To the contrary, Melinda Moulton of Main Street Landing argued that the 50/50 standard makes sense for Burlington and that her project achieved this balance without great difficulty.  

On a more technical basis, arguments were advanced that the 50/50 standard made it very difficult for developers to secure financing from “Fanny Mae and Freddie Mac”, and also made it nearly impossible to sell mortgages into the secondary market.  They urged the Committee to accept the rationale that any standard requiring in excess of 25% non-residential would unduly limit available financing options.  
While the Committee was most appreciative of the thoughtfulness offered by those who testified, and was persuaded that the modification of the 50/50 requirement made sense, it is  recommending that the market place not be allowed to entirely control downtown development.    It believes strongly that Burlington must maintain its commercial vitality, must retain and create jobs for its present and future citizens, and must continue to improve its commercial tax base.  
Ultimately, the Committee reached a compromise approach with regard to the issue.  First, it determined that development on smaller parcels need not be subject to the standards relating to a mix of uses.  It recommends exempting projects occupying 10,000 or fewer square feet from these standards.  It also recommends that while there should be no absolute standard as to the mixture of uses, non-residential development in the downtown area should be favored and encouraged through the presence of development incentives.  The Committee believes this approach will preserve developer discretion while at the same time not entirely abandoning the City’s goals for its downtown area to the variable whims of the market.  
Recommended Incentives:
In terms of the incentives being offered, the Committee is recommending that projects that are at least 80% non-residential should be permitted to construct at a maximum building height of 102 feet and not greater than eight stories without consideration of any bonuses, to a maximum height of 10 stories and 127 feet inclusive of all bonuses.  By contrast, proposed projects consisting of at least 80% residential use will be allowed to construct a maximum of six stories and 75 feet inclusive of all bonuses.  
In order to ensure that our land resources in the downtown area are not under-developed, a four story/45 feet minimum building height will be required regardless of the occupational mix.  Additionally, in projects that are primarily residential, adherence to the public art requirements will be mandatory as will be the construction and utilization of public parking.  Such public parking will be mandated at 10% above the minimum number of spaces required by the zoning ordinance or 25 spaces, whichever is the greater.  These spaces will need to be available to the general public at all times at rates equivalent to prevailing parking rates in the downtown area.  For primarily non-residential projects, all spaces are to be located on-site and shall be made available to the general public during the evening after 7 pm and at all hours on holidays and weekends.  For the residential portion of such project, no fewer than 6 spaces or 10% above the minimum number required by the ordinance, whichever is greater, are required to be available to the public at all times at rates equivalent to prevailing parking rates in the downtown area.    
For projects that are more than 20% but less than 80% residential or non-residential, the standard recommended is a minimum of four stories/45 feet and a maximum of six stories/75 feet without bonus considerations.  With all bonuses, the maximum building height permitted would be ten stories/125 feet.  Public art would be required for such projects as would public parking.  The public parking requirements for the residential portion of the development would be the same as for a predominately residential (25 spaces or 10% additional, whichever is greater) project, and for the non-residential portion would be the same as for a predominately non-residential project (all spaces available after 7 pm and at all hours on holidays and weekends).   
In order to deal effectively with site specific circumstances, the Committee also recommends that the DRB be given discretion to vary percentage requirements from minus two to plus two percent.  
Elimination of Job Attraction Bonus:
In light of the mixed-use requirements being recommended, the Committee also recommends  that the so-called “job attraction bonus”, another controversial portion of the re-write, be eliminated.  However, height and FAR bonuses shall continue to be applicable to all development in the downtown.  Inclusionary zoning, senior housing and LEED bonuses would remain unchanged.  
First Floor Standard:
Finally, the Committee agreed to modify the standards relating to first floor non-residential use to make clear that the requirement applies only to the street level-frontage rather than the entire ground floor.
Chair’s Appreciation:
As Chair of this Committee, I would like to personally thank all Committee members for their sustained interest and dedication to the completion of our task.  On behalf of the entire Committee, thanks are expressed to our staff assistants and to all members of the public who so thoughtfully and consistently participated in this Committee’s work.  

By separate cover, a more precise rendition of the Committee’s determination is presented for your information/discussion.  The formal process from the point forward is that the results of the Committee’s work will be presented to the entire Planning Commission for its deliberation and referral to this Council.  The Committee is hopeful that its process will result in the ability of the Planning Commission to expedite the delivery of a final recommendation to this body for its final public hearing and adoption.

Dissent:
City Councilor Andy Montroll has requested that the Council be advised that while he joins with the Committee report and Committee recommendations in all other respects, he does not join the recommendation with regard to maximum building heights.  It is his belief that the Committee/Planning Commission/City Council is in need of additional information with regard to the proper and appropriate correlation of building height measured in “stories” with building height measured in “feet” before being comfortable with a final recommendation in this regard.
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