Minutes, City Council, December 1, 2008
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*******************

CITY COUNCIL WORKSESSION

CONFERENCE ROOM 12, CITY HALL

MONDAY, DECEMBER 1, 2008

5:30 TO 7:00 P.M.

1.
Institutional Zoning Issues  
*******************
DELIBERATIVE AGENDA    
LOCAL CONTROL COMMISSION

CONTOIS AUDITORIUM, CITY HALL

MONDAY, DECEMBER 1, 2008

7:09 P.M.

PRESENT:  Commissioners Adrian, Ashe, Bushor, Berezniak, Gutchell, Knodell, Davis, Ellis, Wright, 

        Keogh, Shannon, Montroll, Paul, Decelles and Mayor Kiss (arrived at 7:15 p.m.)
CITY ATTORNEY’S OFFICE:  Ken Schatz
CLERK/TREASURER’S OFFICE:  Jonathan P.A.Leopold, Jr. (arrived at 7:26 p.m.), Ben Pacy (left at 





      9:15 p.m.), Lori Olberg, Sue Trainor
PRESIDENT WRIGHT PRESIDING
1.
AGENDA


There were no changes to the agenda.

2.
FIRST CLASS RESTAURANT LIQUOR LICENSE APPLICATION (2008-2009):

Vietnam Restaurant LLC, d/b/a Vietnam Restaurant #2, 169 Church Street

Commissioner Ashe made a motion, seconded by Commissioner Davis to approve the First Class Restaurant Liquor License application.  The motion passed unanimously.
3.
ADJOURNMENT
On a motion made by Commissioners Knodell and Bushor, the Local Control Commission voted unanimously to adjourn at 7:10 p.m.
Attest:


Lori Olberg, Administrative Assistant and Sue Trainor, Executive Secretary to the CAO
ADJOURNED MEETING, CITY COUNCIL

MONDAY, DECEMBER 1, 2008
7:10 P.M.
PRESENT:  See above, Local Control Commission.
1.
AGENDA

On a motion made by Councilors Knodell and Bushor, the Council amended the agenda as follows: add to the agenda item 5.5.  PRESENTATION:  Champlain College, re: Ethan Allen Club (oral); amend consent item 7.10.  COMMUNICATION:  Roger Cole, Ward 3 Resident, re: November 17, 2008 Public Forum Comments to “waive the reading, accept the communication, place it on file and send a copy to BED with a report back to the City Council at the December 15th meeting; add to the consent agenda item 7.18.  COMMUNICATION:  Scott Johnstone, Member, Electric Light Commission, re: Resignation from Burlington Electric Commission with the consent action to “waive the reading, accept the communication, place it on file, advertise the vacancy and send a letter of appreciation thanking Scott Johnstone for years of service on the Electric Light Commission;” remove from the agenda item 9.0. PRESENTATION: Charles Delaney-Megeso, Coordinator, Wabanaki Heritage Celebration, re: Wabanaki Heritage Celebration, May 15-17, 2009 (10 mins.) and place it on the December 15, 2008 City Council Agenda; remove from the agenda item 9.01.  COMMUNICATION:  Charles Delaney-Megeso, Coordinator, Wabanaki Heritage Celebration, re: DRAFT COPY ONLY: Wabanaki Heritage Celebration Information and place it on the December 15, 2008 City Council Agenda; move from the agenda item 12.0.  RESOLUTION:  Process Followed in Investigating and Terminating the Waterfront Supervisor (Councilors Wright, Decelles, Gutchell, Keogh, Montroll) to item 7.5.; note new version along with additional co-sponsors; add item 14.5.  COMMUNICATION: Ken Schatz, City Attorney, re: Champlain College (oral)(expected executive session).  

Councilor Adrian requested that item 14.  COMMUNICATION:
Ken Schatz, City Attorney, re: Personnel (oral) (expected executive session) be moved to 7.6 on the Deliberative Agenda and be discussed outside of executive session.
The Council voted 13-1, with Councilor Ashe voting against Councilor Adrian’s amendment.

2.
PUBLIC FORUM

President Wright opened the public forum at 7:30 p.m.

Name



Ward/Affiliation


Subject
Roger Cole
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Item 7.10 – very pleased with BED’s 








response to street lighting concerns
Kevin Hurley






Fluoridation of Municipal Water

Geoff Gulder






Fluoridation of Municipal Water

William Rasch


AFSCME/Employee

Parks and Recreation Commission 








Decision to Reinstate Adam Cate

Steve Ekberg
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Noise Complaint at his Home
Erin and Tom Moreau





Waterfront Investigation/Adam Cate

Greg Epler-Wood

Burlington Telecom

Update

John Franco






Unauthorized Access to E-mail/Adam 








Cate

Susan Dorn






Ethan Allen Club/Champlain College
There being no one further coming forward, President Wright closed the public forum at 7:59 p.m.

3.
COMMUNICATION:
City Councilors, re:  General City Affairs 
Councilor Decelles noted his attendance at the Tree Lighting Ceremony and the large number of people who were there.  He encouraged all Burlington residents to shop downtown and keep money local.
Councilor Gutchell expressed his appreciation to the residents and local restaurants for their generosity over the Thanksgiving season.

Councilor Paul informed the Council that the Airport is discussing having flights from Burlington to Boston.  For those interested in this service, the Councilor requests people go on-line to flybtv.com/survey to register their opinion.  She also requested that Councilors put this information on the Front Porch Forum.

Councilor Bushor thanked those responsible for providing free parking the day after Thanksgiving.  Councilor Shannon remarked that Fair Point Communications provided the free parking.  
4.
COMMUNICATION:
Mayor Kiss, re:  General City Affairs
Mayor Kiss outlined the City’s personnel policies and practices and how they related to the complete and thorough investigation of Parks Department employee Adam Cate
5.
COMMITTEE REPORTS

Councilor Knodell reported that the Community Development and Neighborhood Revitalization Committee would be meeting during the week to discuss the NPA Assessment Project, the Tax Increment Financing District Redefinition and the Intervale/Food Enterprise Project.
Councilor Montroll reported that the Transportation, Energy and Utilities Committee would be meeting during the week to discuss the Shelburne Road Rotary and the Stormwater Utility Proposals.

Councilor Decelles reported that the Charter Change Committee would be meeting during the week to discuss forming a Commission to oversee CEDO.

Councilor Shannon reported the PUD Joint and Committee will be meeting during the week to discuss the decision matrix they’ve been working on.  The Lead Ordinance that their Committee is responsible for does not have a report yet, as requested by the Council.  However, they have only had one meeting which was primarily public comment.  
Councilor Bushor reported that the Joint Institutions/Planning Commission will be meeting to continue the discussion regarding UVM and Champlain College.
5.5.  
PRESENTATION:
Champlain College, re: Ethan Allen Club
Dr. Finney, President of Champlain College, Jim Crook, Chair of the Board of Trustees and David Provost, Senior Vice President of Finance and Administration were present to speak to the Council.  Mr. Crook explained they were asking for clarification from the City Council before they moved forward.  He noted that over the last three years Champlain College has attempted to purchase the Ethan Allen Club.  In November, the Ethan Allen Club issued an RFP to sell the building.  Champlain made an offer after reviewing the Memorandum of Understanding with the City, with a closing scheduled for December 15th.  Subsequently, the Mayor’s Office informed Champlain that the MOU applies to this property.  Champlain College now needs information from the Council regarding this conflict. 

Following questions from Councilor Keogh, Mr. Provost explained that the housing will be apartment style units which will house upperclassmen.  Between the Eagles Club and Ethan Allen Club, which was specifically identified in the Master Plan, they will get very close to housing the number of students outlined in their 10 year plan.
Councilor Montroll expressed his concern that Champlain College was not going to come to the Council for approval.  While Mr. Crook expressed Champlain’s desire to do the right thing, he reminded the Council that Champlain did not consider this property to fall under the MOU and were continuing to move forward with their purchase because of the deadline of December 15th.  He also noted that the DRB would be reviewing any property development they may have in mind.
CAO Leopold, explaining discussions that had occurred already, outlined three possible options that would be available in light of the fact that the City’s view was that the acquisition did require City approval were:  1) attempt to secure a postponement until January 15th which would afford the Council and community some time to review the project;  2) the Council would agree to consider whether to approve the property by December 15th, with a second step involved which would be a consideration of what Champlain could do with the property; and 3)  approving or disapproving the acquisition at the Council’s December 15th  meeting.
Councilor Bushor stated that she agreed with the City’s position that this purchase would require Council approval.  She also stated her concern that long-term residents might move from that area as a result of another dorm being placed outside of the core campus.  Councilor Shannon urged the Council to consider this at the December 15th meeting but to work on this in between.  Councilor Adrian stated that he supported Champlain College’s argument rather than the City’s and would support Champlain College’s request.
Councilor Adrian then made a motion that the Council determine that the Ethan Allen Club is not subject to the Memorandum of Understanding.  There was no second to the motion.  

President Wright then stated the Council would discuss this further in the Executive Session scheduled later in the evening.
6.
COMMUNICATION:
Jonathan P.A. Leopold, Jr., CAO, re: Update on City/School’s Capital 





Improvements Planning (oral) 
CAO Leopold informed the Council that it was the sentiment of the Ad Hoc Committee of the School Board, following a review of three possible strategies, to develop a more robust and expansive process for designing a consolidated capital improvements plan that would provide more opportunity for community engagement and more comprehensive review and evaluation and, in the interim, to identify these absolutely essential projects and to figure out a combination of bond and charter changes to accomplish that.  A charter change that was outlined by the CAO was to authorize the School Department to increase the current amount of $750,000 annual bonding for capital improvements and, secondly, to propose to the voters a bond item in March which would authorize $20 million for immediately necessary improvements. 
7.
CONSENT AGENDA
On a motion made by Councilors Knodell and Bushor, the Council voted unanimously to adopt the consent agenda, thus taking the following consent action as indicated:
7.01.
RESOLUTION:
Replacement of the 1999 Vactor Sewer Cleaning Truck (Board of 





Finance)

*waive the reading and adopt the resolution
7.02. RESOLUTION:
Authorization to Execute Construction Contract for City Hall West Steps

& Necessary Budget Amendments (Board of Finance)

*waive the reading and adopt the resolution

7.03.
COMMUNICATION:
Carol Duncan, Capital Program Manager, DPW, to Board of Finance, re:





City Hall Steps Restoration – Phase II West Steps

*waive the reading, accept the communication and place it on file

7.04.
COMMUNICATION:
Lori Olberg, Administrative Assistant and Sue Trainor, Executive





Secretary to the CAO, re: Minutes, Special Board of Civil Authority and





Special Meeting, City Council, September 2, 2008

*waive the reading, accept the communication, place it on file and adopt the minutes at the December 15, 2008 City Council Meeting

7.05.
COMMUNICATION:
Lori Olberg, Administrative Assistant and Sue Trainor, Executive 





Secretary to the CAO, re: Minutes, City Council, September 15, 2008

*waive the reading, accept the communication, place it on file and adopt the minutes at the December 15, 

2008 City Council Meeting

7.06.
COMMUNICATION:
Lori Olberg, Administrative Assistant and Sue Trainor, Executive





Secretary to the CAO, re: Minutes, City Council, October 6, 2008

*waive the reading, accept the communication, place it on file and adopt the minutes at the December 15,

2008 City Council Meeting

7.07.
COMMUNICATION:
Lori Olberg, Administrative Assistant and Sue Trainor, Executive





Secretary to the CAO, re: Minutes, City Council, October 20, 2008

*waive the reading, accept the communication, place it on file and adopt the minutes at the December 15, 

2008 City Council Meeting

7.08.
COMMUNICATION:
Paul Robar, President, Morf Transit and Benways Transportation Inc., 





re: City of Burlington Taxi Driver License Application Procedures

*waive the reading, accept the communication, place it on file and send copies to the Airport Commission and the City Council License Committee

7.09.
COMMUNICATION:
John A. Gonyea, Criminal Justice Training Council, Vermont Police





Academy, re: LE certification of constables

*waive the reading, accept the communication, place it on file and send a copy to Police Chief Schirling

7.10.
COMMUNICATION:
Roger Cole, Ward 3 Resident, re: November 17, 2008 Public Forum 





Comments

*waive the reading, accept the communication, place it on file, send a copy to BED with a request that they report back to the City Council at the December 15th meeting
7.11.
COMMUNICATION:
Clerk/Treasurer’s Office, re: Openings Burlington City Commissions/





Boards

*waive the reading, accept the communication and place it on file

7.12.
COMMUNICATION:
Charlie Baker, Executive Director, CCRPC, re: All Hazard Mitigation





Plan Update Appointment of Municipal Representative to Review/





Update Committee

*waive the reading, accept the communication, place it on file and send a copy to Mayor Kiss so that

an individual can be appointed to the Mitigation Plan Review/Update Committee

7.13.
COMMUNICATION:
Vermont Trails and Greenways Council, re: Invoice for 2009 Town





Appropriations

*waive the reading, accept the communication, place it on file and refer to the Board of Finance

7.14.
COMMUNICATION:
Maureen Halnon Wheeler, re: Letter to Burton

*waive the reading, accept the communication and place it on file

7.15.
COMMUNICATION:
Heidi Murphy, 117 North Avenue, re: Letter to the Parks and Recreation





Commission Regarding the Re-instatement of Adam Cate

*waive the reading, accept the communication and place it on file

7.16.
COMMUNICATION:
Jonathan P.A. Leopold, Jr., CAO, re: Board of Finance Minutes for





November 17, 2008

*waive the reading, accept the communication and place it on file

7.17.
COMMUNICATION:
Jonathan P.A. Leopold, Jr., CAO, re; Board of Finance Minutes for





November 24, 2008





*waive the reading, accept the communication and place it on file

7.18. COMMUNICATION:  Scott Johnstone, Member, Electric Light Commission, re: Resignation 

from Burlington Electric Commission

*waive the reading, accept the communication, place it on file, advertise the vacancy and send a letter of appreciation thanking Scott Johnstone for years of service on the Electric Light Commission
7.5. (was item 12) RESOLUTION: Process Followed in Investigating and Terminating the Waterfront

                            

     Supervisor (Councilors Wright, Decelles, Gutchell, Keogh, Montroll,

     Berezniak, Shannon, Ellis, Paul)

President Wright handed the gavel to Councilor Knodell.  He then made a motion to adopt the resolution, seconded by Councilor Decelles.  The resolution required the Mayor to answer a number of questions that the Council still had regarding the investigation. Following a question from Councilor Adrian, City Attorney Schatz reiterated that the Personnel Policy outlined that items are considered confidential and some of the questions in the resolution must remain confidential. Councilor Ashe noted his displeasure with the fact that the Council continued to discuss this issue and noted that personnel matters are considered confidential nationwide. 
Councilor Adrian then requested that he be allowed to ask the Mayor questions directly.  He was told by Acting President Knodell that he could not interrogate the Mayor, a notion that Councilor Adrian objected to.  She stated that if he had questions other than those in the resolution he could ask them.  Councilor Ashe asked for a point of order in which he noted that the resolution called for a written response, rather than an oral response.  Acting President Knodell then asked the Mayor if he would like to comply with the language of the resolution by responding on the 15th or if he would like to violate the language of the resolution by responding at this meeting. The Mayor said he would like to do both.
The Mayor noted it was proper to use the word “alleged” in the resolution, that there was no interference in this case and the belligerence of the questions was telling.  He noted that employees should be able to exchange information, that there was no reason why employees should not be able to talk about issues with the Assistant CAO for Administration about issues within City government and the allegations in the questions imply something unacceptable to the Mayor.  He noted that the City Council had been well informed during Executive Session, they were able to cross examine individuals during these sessions, and know that throughout the process all procedures were followed correctly.
President Wright called the question, seconded by Councilor Gutchell.  The vote was 12 to 2.  The resolution then passed by a vote of 10 in favor, 4 opposed, with Councilors Adrian, Knodell, Davis and Ashe voting against.
7.6.
COMMUNICATION:   Ken Schatz, City Attorney, re: Personnel (oral) (expected executive 




session)

It continued to be the opinion of the City Attorney that this item needed to be discussed in Executive Session.  Councilor Knodell voted to suspend the rules to amend the agenda by moving 7.6 to 14.  The motion passed by a vote of 12 to 2, with Councilors Berezniak and Adrian voting against.
8.
PRESENTATION:
Clem Nilan, General Manager and Nicole L’Huillier Fenton, Marketing 





& Community Relations Manager, City Market, re: City Market, Onion





River Co-op Presentation to Burlington City Council 
General Manager Nilan and Marketing and Community Relations Director Fenton made a presentation to the Council, reporting on the history, lease requirements, and activities of City Market.  City Market membership continues to grow, offers a livable wage and great benefits to its employees, and supports many non-profits in the area.  
Councilor Davis and Gutchell expressed their appreciation and congratulations for the work that City Market had done in relation to food stamp discounts and the amount of local product that is sold in the store.

8.01.
COMMUNICATION:
City Market, re: City Market, Onion River Co-op Presentation to





Burlington City Council, December 1, 2008

At the request of President Wright, and with no objection from the remaining Council, the action on this item was to waive the reading, accept the communication and place it on file. 
10.
PUBLIC HEARING:
Burlington Comprehensive Development Ordinance: Proposed ZA-09-02





re: Mental Health Crisis Center

Planning and Zoning Director White explained that this amendment has to do with making the Howard Center conforming use subject to certain conditions by creating a new use in the ordinance.  This item was originally discussed at the November 10th City Council meeting and was passed by the Planning Commission.

President Wright opened the public hearing at 9:27 p.m.  There being no one coming forward, President Wright closed the public hearing at 9:27 p.m.


10.01.
COMMUNICATION:
Public Hearing Notice: Burlington Comprehensive 






Development Ordinance: Proposed ZA-09-02 re: Mental Health 






Crisis Center

At the request from President Wright, and with no objection from the remaining Council, the action on this item was to waive the reading, accept the communication and place it on file.

10.02.
ORDINANCE:
COMPREHENSIVE DEVELOPMENT ORDINANCE #ZA-09-02 re:





Mental Health Crisis Center (2nd reading)



Councilor Shannon made a motion to suspend the rules and place this ordinance in all stages of passage, seconded by Councilor Bushor.  City Attorney Schatz informed the Council that because a change had been made to the Ordinance, there would have to be another warning relative to the Ordinance.  Councilor Shannon then withdrew her original motion and made a motion to re-warn the zoning change as amended.  Councilor Bushor seconded the motion.  The motion passed unanimously.
11.
RESOLUTION:
Authorization for Request for Proposals for an Independent Budget




Consultant (Councilors Bushor, Keogh, Knodell, Wright)

Councilor Bushor made a motion to adopt the resolution, seconded by Councilor Knodell.  This resolution would allow a RFP to be developed which requests the assistance of an independent budget consultant to review departmental budget requests.  The RFP would be developed by the Clerk/Treasurer’s Office, distributed to the Council by the end of the year and selection would be made by the full Council at the end of January.  
Councilor Ashe asked that the Clerk/Treasurer’s Office concurrently issue a directive to departments to treat the consultant’s request as a priority.  Councilor Paul asked the four co-sponsors if they had spoken with any local accountants to determine if the $21,000 being allocated was sufficient or what the approximate cost would be.  Councilor Bushor stated they had not.  The thought had been that the scope of the project could be redefined once the consultant is selected.  Councilor Ellis was concerned about spending the money for another report.  Councilor Knodell explained that this was an experiment and at the end of the process they should evaluate whether this was worthwhile.  The motion passed unanimously.
13.
COMMUNICATION:
Ken Schatz, City Attorney, re: Collective Bargaining (oral)

14.
COMMUNICATION:
Ken Schatz, City Attorney, re: Personnel (oral)

14.5.  
COMMUNICATION:
Ken Schatz, City Attorney, re: Champlain College (oral)

On a motion by Councilors Bushor and Knodell, the Council voted by a vote of 13 to 1, with Councilor Adrian voting against, to go into Executive Session to discuss collective bargaining, a personnel matter and potential litigation of contracts related to Champlain College, the premature public disclosure of which would clearly place the City at a disadvantage (9:45 p.m.).  Also present were:  
Parks and Recreation Director Wayne Gross, Joseph McNeil, Esq. and Assistant to the Mayor Joe Reinert.  ________________________________________________________________________________________________________________________________________________________________
*  *  *  *  EXECUTIVE SESSION  *  *  *  *
On a motion by Councilor Paul, seconded by Councilor Gutchell, the Council voted with a vote of 8 to 5 to come out of Executive Session at 11:04 p.m.
Councilor Decelles made a motion to suspend the rules and extend the City Council meeting, seconded by Councilor Gutchell.  The motion passed by a vote of 11 to 3.

Champlain College Discussion Following Executive Session
Mayor Kiss outlined the history of the Ethan Allen Club purchase by Champlain College.  Champlain College, in viewing the building as a club, determined that it did not fall under the MOU and did not require City Council approval.  The City Administration did not support this view and stated a public process was required.  The Mayor noted his frustration that the public would not have an opportunity to weigh in on the development.

Councilor Shannon agreed with the Administration that the club purchase fell under the MOU and required approval by the City Council.

Councilor Paul made a motion that the City Council agreed with the City Attorney’s interpretation of the MOU that Champlain College needs City Council approval for the purchase of the Ethan Allen Club and, secondly, that the Council vote at this meeting in favor of authorizing Champlain College’s purchase of the Ethan Allen Club.  The motion was seconded by Councilor Gutchell.

Following a question from Councilor Shannon, Mayor Kiss stated he had no additional objections to Champlain College’s purchase of the building, however, the Administration had been discussing other options with Champlain, such as a cooperative arrangement with the YMCA for space for childcare.  A public process, similar to the one held with the Eagles Club/Browns Court, would be helpful to all participants.
Councilor Montroll made a motion to defer action until the December 15th City Council meeting, with a formal proposal and a formal resolution available at that time.  Councilor Keogh seconded the motion.  

Councilor Knodell then called the question, seconded by Councilor Ashe.  The motion passed unanimously.  The motion to postpone action until the December 15th meeting passed unanimously.

On a motion from Councilors Knodell and Ashe, the Council then went back into Executive Session to discuss a contract between the City and Champlain College and to discuss potential litigation related thereto where premature public disclosure of which would clearly place the City at a disadvantage.  The motion passed unanimously. 
15.
ADJOURNMENT

On a motion made by Councilors Knodell  and Decelles, the Council voted unanimously to adjourn the meeting at 11:28 p.m.

Attest:


Lori Olberg, Administrative Assistant and Sue Trainor, Executive Secretary to the CAO

