GROUND LEASE
between
CITY OF BURLINGTON,

Landlord

and

TELEPHONE OPERATING COMPANY OF VERMONT LLC
d/b/a FAIRPOINT COMMUNICATIONS
Tenant

Location:
Flynn Avenue, Burlington, VT

GROUND LEASE

THIS GROUND LEASE (the “Lease”) is made as of December __, 2012 (the “Effective Date”), between the City of Burlington, a municipal corporation, having an address of 149 Church Street, Burlington, VT 05401 (hereinafter referred to as “Landlord”), and Telephone Operating Company of Vermont LLC d/b/a FairPoint Communications, a Delaware limited liability company, having an office at 800 Hinesburg Road, South Burlington, VT (hereinafter referred to as “Tenant”).

WITNESSETH: 
ARTICLE 1 - LEASED PREMISES

1.1
Landlord hereby leases to Tenant and Tenant hereby leases from Landlord a twenty-four (24) square-foot lot of land located on a portion of Landlord’s property approximately sixty-five (65) feet from the corner of Flynn Avenue and Wells Street for placement of a 6’x4’ concrete pad with a communications cabinet (the “Leased Premises”).  This communications cabinet will be located approximately forty-four (44) feet from Pole BED 193 FairPoint Pole 1 in the Greenbelt space on Wells Street together with the associated conduits to connect to this same sand pole to include four (4) feet of conduit from existing Xbox to new concrete pad which Leased Premises are shown on the plan attached hereto as Exhibit A.  Tenant shall have right of access to and use of the Leased Premises 24 hours per day, 7 days per week. 

ARTICLE 2 – TERM


2.1
The initial term of this Lease (the “Initial Term”) shall be for twenty (20) years, commencing on the Effective Date and expiring on the twentieth (20th) anniversary thereof, unless extended or sooner terminated as provided herein.


2.2
Tenant shall have two (2) successive options (each an “Extension Option”) to extend the Initial Term of this Lease for a period of twenty (20) years each (each a “Renewal Term” and together with the Initial Term, the “Term”) on the same terms and conditions contained in this Lease, except for Rent, which shall be set as the maximum amount allowed under the method of calculation provided for in Article 3 (Section 3.1) of this Lease, except as otherwise agreed in writing. Each Extension Option shall be deemed automatically exercised unless Landlord or Tenant gives the other party written notice of its desire to terminate this Lease at the expiration of the Initial Term or Renewal Tem, as applicable, which notice shall be given not later than twelve (12) months prior to expiration of the then-current Term.


2.3
Notwithstanding anything to the contrary contained herein, either Landlord or Tenant may terminate this Lease at any time during the Term or during any Renewal Term by giving written notice of the same to the other party. Such written notice if by Tenant to Landlord must be given no less than sixty (60) days prior to the intended termination date. Written notice by Landlord to Tenant must be given no less than twelve (12) months prior to the intended termination date to provide Tenant with adequate time to plan for, design, construct and relocate its facilities located upon the Leased Premises. Further, in the event Landlord terminates this Lease during any Term hereof (but excluding a termination which coincides with the natural expiration of the Initial Term or a Renewal Term), then Landlord shall be responsible for, and shall pay to Tenant, all costs and expenses associated with Tenant's required relocation of its facilities located at the Leased Premises. Such costs and expenses shall include, but shall not necessarily be limited to, engineering, conduit, cable, excavation, construction, and right of way acquisition costs (collectively, “Relocation Expenses”). Following relocation, Tenant shall notify Landlord of all actual Relocation Expenses, and Landlord shall promptly pay or reimburse Tenant for any amounts due, provided that in no case shall the Relocation Expenses exceed $5,000.00.  There shall be no proration of the rent upon termination of the Lease by either the Landlord or Tenant during the Initial Term or a Renewal Term.
ARTICLE 3 - RENT


3.1
Upon full execution of this Lease, Tenant shall pay to Landlord a lump sum payment of Five Thousand Dollars ($5,000) as rent for the Initial Term (the “Initial Rent”).  Upon the commencement of any Renewal Term, the rent due shall not exceed an amount twenty percent (20%) greater than the rent for the then current expiring Term.  There shall be no other costs or additional expenses related to Tenant’s lease of the Leased Lot or use of the Leased Premises except as otherwise provided under this Lease.
ARTICLE 4 - QUIET ENJOYMENT


4.1
Provided no Event of Tenant Default (as defined in Section 13) has occurred and is continuing, Tenant may peaceably and quietly enjoy the Leased Premises, subject nevertheless to the terms and conditions of this Lease. Without limiting the foregoing, Landlord and Tenant acknowledge that Landlord may make use of the surface of the lands whereupon underground cabling wires and conduits are located, provided such use does not interfere with Tenant's rights hereunder.
ARTICLE 5 - USE OF LEASED PREMISES.

5.1
Tenant shall use the Leased Premises for telecommunications equipment facilities, including the Cabinet with concrete pad, poles, and associated underground cabling, wires and conduit.

5.2 
In order to comply with applicable state rules concerning potable water supplies and wastewater systems, neither Landlord nor Tenant shall construct or erect any structure or building on the Leased Lot if the use or useful occupancy of that structure of building will require the installation of or connection to a potable water supply or wastewater system, without first complying with the applicable rules and obtaining any required permit. The Parties acknowledge that the Leased Lot may not be able to meet state standards for a potable water supply or wastewater system and therefore this lot may not be able to be improved.

ARTICLE 6 - COMPLIANCE WITH LAWS


6.1
Tenant will, at its expense, comply with all laws, rules, regulations and codes applicable to Tenant’s particular use of the Leased Premises. Tenant may, at its sole cost, and, if legally required, in the name of Landlord, contest by appropriate legal proceedings conducted in good faith and with reasonable diligence, the validity or application of any such law, and Tenant shall not be deemed to be in default hereunder during any such contest.
ARTICLE 7 - MAINTENANCE

7.1
Except as otherwise provided in this Lease, Tenant agrees to maintain the Leased Premises during the Term in the same condition as it is in at the commencement of the Term, reasonable wear and tear, damage by fire and other casualty, and other repairs which are not the responsibility of Tenant excepted. Tenant agrees to restore the Leased Premises if it is disturbed by the placement of underground facilities by Tenant to substantially the same condition that existed prior to such disturbance.  Notwithstanding the foregoing, Landlord agrees to restore the Leased Premises and to repair any damage to the Cabinet or the Leased Lot if such damage is caused by the negligent acts or omissions or willful misconduct of Landlord or its representatives or agents.
ARTICLE 8 MECHANICS’ LIENS


8.1
Tenant shall not permit any mechanics’ liens, or similar liens, to remain upon the Leased Premises for labor and material furnished to Tenant or claimed to have been furnished to Tenant in connection with work of any character performed or claimed to have been performed at the direction of Tenant and, within thirty (30) days following receipt of notice of the filing of any such lien, Tenant shall cause any such lien to be released or discharged of record by payment, deposit, bond or court order, without cost to Landlord.

8.2
Landlord shall not make any alterations or additions to, or permit any use of the Leased Premises or the conduct of any activity thereon, which would interfere in any material respect with Tenant's use of the Leased Premises. Landlord agrees to take appropriate action with reasonable promptness following receipt of notice from Tenant that any such alteration, addition, use or activity is interfering or will interfere, in a material respect, with Tenant's use of the Leased Premises.

ARTICLE 9 - ASSIGNMENT AND SUBLETTING


9.1
Tenant shall not assign this Lease or any interest herein or sublet the whole or any part of the Leased Premises without Landlord's prior written consent, which consent Landlord agrees it shall not unreasonably withhold or delay. Landlord hereby consents to the assignment of this Lease (a) to a Tenant Affiliate, (b) to any entity resulting from the merger or consolidation of Tenant, (c) to any entity that acquires substantially all of the stock of Tenant or any parent company, (d) in connection with the transfer of a segment of Tenant's business, or (e) as part of the transfer of all or substantially all of Tenant's assets or any parent company, or the business conducted by Tenant related to its facilities at the Leased Premises. "Tenant Affiliate" means any corporation or other entity that controls, is controlled by, or is under common control with Tenant. Landlord's consent in any instance hereunder shall not relieve Tenant of the requirement of obtaining Landlord's consent in any other instance.

ARTICLE 10 - SUBORDINATION

10.1 
This Lease shall be subject and subordinate to any and all mortgages and deeds of trust (collectively, “Mortgages”), now or at any time hereafter filed on the Property, provided that the holder of each such Mortgage agrees, in writing, not to disturb Tenant's use and occupancy of the Leased Premises under the terms of this Lease so long as Tenant is not in default of its obligations hereunder beyond the expiration of all applicable cure periods. To the best of Landlord’s knowledge, there are no Mortgages presently encumbering the Property.

ARTICLE 11 - INDEMNIFICATION AND LIABILITY

11.1 
Tenant agrees that it will indemnify, defend and hold Landlord harmless from and against all liabilities, obligations, damages, penalties, costs and expenses incurred by Landlord by reason of (a) any accident, injury to or death of persons or damage to or loss of property, occurring on the Leased Premises or any part thereof, except to the extent caused by or due to the negligence of Landlord, its agents, contractors, employees or invitees, or (b) any failure on the part of Tenant to perform or comply with any of the terms of this Lease. If any claim covered by this Article 11 is made or brought against Landlord, then Tenant, at its sole cost and expense, shall resist or defend such claim by attorneys selected and paid for by Tenant.

11.2 
Notwithstanding anything contained in this Lease to the contrary, Tenant agrees that any, property stored or placed by Tenant at or upon the Leased Premises shall be at the sole risk of Tenant, and Landlord shall have no responsibility nor liability therefor, except the foregoing shall not exculpate Landlord from any liability based on its negligence.

ARTICLE 12 - INSURANCE

12.1 
Tenant shall maintain with respect to the Leased Premises commercial general liability insurance in the amount of $1,000,000 combined single limit for property damage and bodily injury per occurrence, in responsible companies qualified to do business in the State in which the Property is located and in good standing therein insuring Landlord as well as Tenant against injury to persons or damage to property as provided. Tenant may provide such insurance under a blanket policy of insurance.  The Tenant shall provide to the Landlord a certificate of insurance demonstrating that the required coverage has been obtained and containing the following:  “The City of Burlington will be included as an additional insured”.

12.2 
Upon request by Landlord, Tenant shall deposit with Landlord certificates for all insurance that it is required to maintain pursuant to the terms of this Lease. All such insurance certificates shall provide that such policies shall not be canceled without at least thirty (30) days' prior written notice to each insured named therein in the event of nonpayment, and at least forth-five (45) days’ prior written notice to each insurance therein for all other reasons. 
ARTICLE 13 - DEFAULT

13.1 
If at any time during the Term of this Lease any one or more of the following events (each of which being herein called an “Event of Tenant Default”) shall occur, to wit:

(a)
If Tenant shall fail to perform or observe any other requirement of this Lease on the part of Tenant to be performed or observed and such failure shall continue for forty-five (45) days after notice thereof from Landlord to Tenant, except that if such failure cannot reasonably be cured within such 45-day period, and if Tenant shall commence the curing of such failure promptly after notice thereof from Landlord and shall thereafter proceed with reasonable diligence to complete the curing of such failure, it being the intention hereof that in connection with any such failure which is not susceptible of being cured with reasonable diligence within said 45-day period, that the time to cure such failure shall be extended for such period as may be necessary to complete such cure with reasonable diligence; then, upon the occurrence of any such Event of Tenant Default, then Landlord's sole remedy shall be to terminate this Lease by giving Tenant ninety (90) days prior written notice of the proposed termination date and, provided Landlord is not in default, Landlord shall be relieved from any obligation to pay relocation expenses associated with a termination by reason of an Event of Tenant Default.

ARTICLE 14 - NOTICE

14.1 
All notices which are required or desired to be given by either party to the other hereunder shall be in writing and shall be sent by United States registered or certified mail and deposited in a United States post office, return receipt requested, postage prepaid, or by recognized overnight courier. Notices which are served upon Landlord or Tenant in the manner provided herein shall be deemed to have been given or served for all purposes hereunder on the date accepted or refused at the address to which it was sent. All notices given to Landlord or Tenant shall be addressed to such party at its address set forth below or at such other place as such party may from time to time designate in a written notice to the other party: 
To Landlord: 
City of Burlington, 
City Attorney's Office, City Hall, 
149 Church Street, Burlington, VT 05401
To Tenant: 
Telephone Operating Company of Vermont LLC 
800 Hinesburg Road, South Burlington, VT 05403 
Attn: Right of Way Department
with a copy to:

Shirley J. Linn

Executive Vice President and General Counsel

FairPoint Communications, Inc.

521 E. Morehead Street, Suite 500

Charlotte, NC 28202
ARTICLE 15 - SURRENDER

15.1 
At the expiration or other termination of this Lease, Tenant shall quit and surrender to Landlord the Leased Premises in the same order and condition as it is in on the commencement of the Term hereof, or as it was put in during the Term hereof, reasonable wear and tear and damage by fire or other casualty, taking by eminent domain and other repairs which are not the responsibility of Tenant excepted. Tenant shall remove all of its above-ground equipment and trade fixtures, and may remove, at its election, but shall not be required to remove, any of its underground facilities, and shall repair any damage to the Leased Premises arising from any removal thereof.

ARTICLE 16 - ESTOPPEL CERTIFICATE

16.1 
Tenant and Landlord will execute, acknowledge and deliver to the other party, within 20 days after request, a certificate certifying (a) that this Lease is unmodified and in full force and effect (or, if there have been modifications, that this Lease is in full force and effect, as modified, and stating the modifications), (b) that rent has been paid, (c) whether or not, to the knowledge of the certifying party, there are then existing any offsets or defenses against the enforcement of any term hereof on the part of the requested party to be performed or complied with (and, if so, specifying the same) and (d) whether or not, to the knowledge of the certifying party, there are any defaults under this Lease (and, if so, specifying the same).
ARTICLE 17 - NO WAIVER

17.1 
No failure by Landlord or Tenant to insist upon the strict performance of any. term hereof or-to exercise any right, power or remedy consequent upon a breach thereof, and no acceptance of full or partial rent by Landlord during the continuance of any such breach, shall constitute a waiver by Landlord or Tenant, as the case may be, of any such breach or of any such term. No waiver of any breach shall affect or alter this Lease, which shall continue in full force and effect, or the rights of Landlord or Tenant with respect to any other then existing or subsequent breach.

ARTICLE 18 - ENVIRONMENTAL MATTERS

18.1 
Tenant, at its expense, shall comply with all environmental laws and regulations affecting or relating to its particular use of the Leased Premises. Tenant shall pay all costs, expenses, fines and penalties imposed upon Landlord or the Leased Premises by reason of Tenant's failure to comply with the provisions of this Article 18. Landlord represents and warrants to Tenant that it has not received any written notice, nor has it any knowledge of, any hazardous waste or material located on or under the Leased Premises. Landlord shall indemnify and hold Tenant and its affiliates harmless from and against any loss, cost, damage or expense incurred by Tenant as a result of the inaccuracy of the foregoing representation and warranty.

ARTICLE 19 - MEMORANDUM OF LEASE

19.1 
Landlord and Tenant shall execute and deliver a memorandum or notice of this Lease in the form attached hereto as Exhibit B to be recorded by Landlord at Tenant's sole cost and expense. Upon the expiration or sooner termination of this Lease, Tenant shall, upon request, execute and deliver to Landlord a release of such memorandum or notice in form required for recording.

ARTICLE.20 - MISCELLANEOUS

20.1. 
If any term of this Lease or any application thereof shall be invalid or unenforceable, the remainder of this Lease and any other application of such term shall not be affected thereby. This Lease may be changed, waived, discharged or terminated only by an instrument in writing signed by the party against which enforcement of such change, waiver, discharge or termination is sought.  This Lease embodies the entire agreement and understanding between the parties hereto with respect to the subject matter hereof and supersedes all prior agreements and understandings relating to the subject matter hereof. This Lease shall be governed by, and construed in accordance with, the laws of the State of Vermont. This Lease shall be binding upon and inure to the benefit of Landlord and Tenant and their respective successors and permitted assigns.
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IN WITNESS WHEREOF, the parties hereto have caused this Lease to be executed as of the date first above written.
IN THE PRESENCE OF:



LANDLORD: CITY OF BURLINGTON, 

VERMONT
________________________________

By: _____________________________

Witness                               

   


 Its: Mayor

IN THE PRESENCE OF:
TENANT: TELEPHONE OPERATING COMPANY OF VERMONT LLC 

________________________________

By: _____________________________

Witness                               

  


Its: 
ACKNOWLEDGMENTS
STATE OF VERMONT




COUNTY OF CHITTENDEN

On the ___ day of November, 2012, personally appeared The Honorable Miro Weinberger to me known, who being by me duly sworn, did depose and say that he is the Mayor of the City of Burlington, the Landlord described in and which executed the foregoing instrument as his free act and deed and the free act and deed of the City of Burlington.



















Before me, ______________________________








    Notary Public

My Commission Expires:____________________

STATE OF VERMONT




COUNTY OF CHITTENDEN


On the ___ day of November, 2012 personally appeared ______________ to me known, who being by me duly sworn, did depose and say that he/she is _____________ for Telephone Operating Company of Vermont LLC, the Tenant described in and which executed the foregoing instrument as his/her free act and deed and the free act and deed of Telephone Operating Company of Vermont LLC.  


















Before me, ______________________________








    Notary Public

My Commission Expires: ____________________







