Ordinance Committee

Tuesday, May 15, 2012
Minutes

APPROVED 8/28/12
Councilors present: Chip Mason (chair) (CM), Sharon Bushor (SB), Vince Dober (VD)

Councilor absent: none

Staff: Gene Bergman (GB) (CA), David E. White (DW) (PZ), 
Public: Peter Potts (PP) (PC), Eric Farrell (EF), Helen Hossley, Judy Rosenstreich, Andrew Simon
Convened: 6:20  pm 

I. Approval of Agenda & Minutes from previous meeting: 

The agenda was unanimously consented to and on SB’s motion & VD’s second the 3/21/12 minutes were unanimously approved.

II. Zoning amendments 
a) ZA 12-09, amendment to § 4.4.2, Neighborhood mixed Use District—restrictions on residential ground floor uses

GB handed out a memo (see file) from Brian Pine (CEDO) who said he has a conflict and could not be present.

VD asked what the amendment concerned because he thinks the language is vague.  

PP explained that the amendment was prompted by the developer of housing at Thayer School (North Ave.), Eric Farrell. The existing requirement in the ordinance is for commercial use on the ground floor. Ground floors have proven to be economically unfeasible to rent as commercial spaces but they could be rented as residential occupancies.

VD asked what the effect the amendment would have on the downtown. 

DW said the amendment affects 3 districts: the Shelburne St. Price Chopper Plaza, the North Ave. Hanniford area, and the Shelburne St./Flynn Ave. Subaru Dealership intersection.  The commission found that the market conditions do not seem to be favorable to ground floor commercial spaces in these areas. There is also a need for housing opportunities. The department and commission see that the current ordinance is overly restrictive. They are not looking to make this change for downtown.
CM asked for clarification on whether or not the change could apply to the Price Chopper Plaza and DW said yes, in the area facing the street. If a developer is building new, the ordinance requires the building to be set back.

VD asked how this will affect the tax base. DW said it seems clear that the city wants the type of development, residential, that is occurring on North Ave. to happen. Eric Farrell said that what he is charging for the residential space is roughly equal to the price that he would get for commercial space. He offered to show the committee what  the development would look like and noted that the development does not preclude the spaces being converted to commercial occupancies.

SB said she was having difficulty with the purpose. She reads what the PZ department sent as an explanation as being different than what the language of the ordinance is saying. DW said they were saying the same thing but with a different focus. SB asked what the purpose of the PC/PZ language is. DW said the intent of the revision is to address the problem associated with the prohibition of residential uses on the ground floor of these developments currently. Commercial uses are not economically viable and residential uses are currently prohibited so no development can occur without this change. SB said she was fine with the language as proposed now.

Action: on VD’s motion and SB’s second, the committee unanimously approved the referral of the ordinance amendment back to the council as set forth in first reading for public hearing, second reading and adoption, with a recommendation for adoption and the proviso that the purpose be clarified as explained to the committee.

Eric Farrell showed a picture of his proposal for the North Ave. Thayer School development of 38 units, noting the potential for live-work spaces on the ground floor.

b) ZA 12-04, amendment to § 2.7.5, Zoning complainants—confidentiality of complainant’s identity

GB explained that the current ordinance is likely to be found to be preempted by state Public Records Law and that the ordinance should be changed to conform with that state law. A City Attorney Office opinion was placed in the file.
DW explained that people can still make anonymous complaints.

Action: On SB’s motion and VD’s second, the committee unanimously approved the referral of the ordinance amendment back to the council as set forth in first reading for public hearing, second reading and adoption, with a recommendation for adoption.

c) ZA 12-05, amendments to §§ 3.2.1, 3.5.2, & 3.5.4, Major impact review—requirement for a pre-application neighborhood meeting on proposed projects

PP explained the rationale for the amendment and referred to a March 7, 2012 memo from the Planning Commission explaining the history and intent of the proposal, with a PZ guide on conducting a Pre-Application Neighborhood Public Meeting. (See file).

SB explained that this proposal had started with a public process, and that the public had weighed in on a number of recommendations including that when development is going on in the neighborhood, developers should show the project publicly early on so the neighbors can weigh in and effect change to address their concerns and make the new development more compatible with the existing development. She said she made the motion at the council to send this to the Planning Commission and that although it looks like an easy thing to do it was very complicated, as shown by the discussion by the Planning Commission. She said it will now be a requirement and she is very supportive of it and hopes it will bring better development and support for projects.
VD said he was ok with the proposal.

CM asked what a “pre-application public neighborhood meeting” was and if the recent W-5 NPA presentation by Redstone was an example.  DW said the Redstone presentation was in the spirit of the amendment. CM asked if the PZ Office will give details to developers and DW said yes, through guidelines sent out in development packets. PZ wants these meetings to be outside of the regulatory process so as not to bog down that process and pointed them to see the PZ guide on conducting these meetings. DW noted that with projects at this stage of the process there is a dynamic tension between there being enough information but being open. CM said the Redstone presentation was good for soliciting comments. DW said PZ always encourages holding these meetings. 
PP noted that Eric Farrell’s North Ave. project was a poster child example of this process.

SB asked for a reminder as to why this is limited to major impact review projects and didn’t include conditional uses.  DW said it was because conditional use requirements have a broad number of applications, i.e. home occupations, and they wanted this focused and major impact development is a major project by itself (and are also conditional uses.) Is this true?
SB asked if the major impacts listed in 3.5.2(b) were taken from the existing ordinance. DW said yes. SB asked what the threshold is for substantial rehabilitation. DW said substantial rehabilitation is triggered at 10 dwelling units.  SB said she disagreed with 10 as the trigger.  PP said he recalled the commission’s thinking was that the rehabilitation of 5 units was not substantial and believed the trigger should be what it is. SB asked if the definition of substantial rehab included a change in footprint. DW said it could be a change in footprint but the term is defined by the cost of a project. He explained that there was a conversation as to why they wanted a lower threshold for substantial rehab and that the PC decided to defer the issue.
SB said that major impact review is required when there are site improvements involving 50 parking spaces. She thinks the number should be lower. She would like it to be 20 spaces; parking seems like a big deal. This said, she is happy to move this forward and requests that the PC review the success and look again at the major impact review thresholds.

VD said he was in favor of the proposal as proposed.

Action: On  VD’s motion and SB’s second, the committee unanimously approved the referral of the ordinance amendment back to the council as set forth in first reading for public hearing, second reading and adoption, with a recommendation for adoption.

III.
Other Business
SB wondered if there were any members of the public that wanted to speak.

Andy Simon said he was asked to come to the meeting by a friend on the 4 unrelateds matter.  CM said that was not on the agenda. Andy asked when it would be. SB said she’d be working with GB to schedule it. DW noted that the PC ordinance committee would be talking about the RH density issue soon but not the ordinance proposal specifically. 

Judy Rosenstreich said she was also present on the RH density issue. She lives in Ward 1 but is equally concerned and wants to weigh in on it when it comes up. She asked why CM was not chairing those meetings. CM said he had a conflict of interest. VD said that council president Shannon would be taking CM’s place. 

Helen Hossley said she was present for the illuminated sign ordinance discussion.
CM moved the committee to a review of the other zoning amendments:
1. ZA 12-06, amendment to § 4.4.2(b), removes minimum building height requirement for the Neighborhood Activity Center Neighborhood Mixed Use District 
DW explained that this concerns the same Neighborhood Activity Center District as the previously discussed ZA 12-09 amendment. The current ordinance also has a minimum height requirement. From the design perspective a minimum height requirement is a great idea but again, market conditions are preventing it from happening and the requirement won’t allow single story development. An example is the building of a bank branch in the Hanniford’s Shopping Center district; this has been identified as a need for a long time but the requirement prevents it because banks won’t build or occupy 2 story branch buildings. The change will allow single story buildings but they will not be required.
SB questioned the question marks in the footnote 3. GB said they were mistakes and they would be deleted.
Helen Hossley asked if this change was just removing the requirement for 2 stories but that the ordinance will still allow 2 story buildings. DW said yes.

Action: On  SB’s motion and VD’s  second, the committee unanimously approved the referral of the ordinance amendment back to the council as set forth (but with the footnote 3 question marks deleted) in first reading for public hearing, second reading and adoption, with a recommendation for adoption.

2. ZA 12-07, amendments to Maps 4.3.1-1, 4.4.1-1 & 4.4.5-1 & Figure 4.4.1-3, Official Zoning Map Revision, rezone the southwest corner of the block bounded by Pine/King/St. Paul/Main Streets from Residential-High Density (RH) to Downtown-Transition (DT) to more accurately reflect actual land development and property boundaries, official zoning map is being revised so that the DT boundary in this block is pulled to the intersection of Pine and King Streets (first reading by council 4/30, referred to committee).
DW explained that when they change 1 map, it changes other maps. This change is proposing the rezoning of the TD Bank block’s southwest corner, which is currently zoned RH while the rest of the block is zoned D-Transitional. The property’s boundaries have changed (been merged) and a former building has been demolished so this change cleans up and reflects what exists.
VD asked how this will change uses. DW said the D-T zone is more permissive for non-residential uses than what the RH allows. The D-T zone will allow for restaurants and other commercial uses and is more flexible than the RH zone.
Action: On  SB’s motion and VD’s  second, the committee unanimously approved the referral of the ordinance amendment back to the council as set forth in first reading for public hearing, second reading and adoption, with a recommendation for adoption.

3.  ZA 12-08, amendment to § 7.1.12, Electronic Message display, adds streets where display is permitted & renumbers subsections (first reading by council 4/30, referred to committee).
DW said the electronic message display ordinance was created several years ago to support the new BHS sign which was desired because it was easy to change messages. The department and commission were skeptical because of the distractions created by electronic signs. For this reason it was originally drafted tightly and limited to and for BHS. Now the commission’s received a request from the other schools for the right to put up electronic signs and the commission is recommending that it be permitted along 4 streets: Main, North Ave., Pine, and Shelburne. The schools that it’d be allowed would be Edmunds Middle, Flynn Elementary School, Hunt Middle School, Champlain Elementary School and Christ the King School.  This is not an across the board opening up of the right to install electronic signs.
VD asked Helen Hossley to discuss the Hunt request.  Helen said that as PTO president she’d taken up this project. It is a question of fundraising by an enthusiastic group of parents. HMS is set back from the street and even people in the neighborhood don’t know anything about the school or what is going on there. There are many community events at HMS that could be publicized by a sign. The existing forms of publicity are ok but this is another way of announcing activities. The parents have come together to support this. There will still be hurdles regarding the location, such as lighting, space, and neighborhood support. Still this will help HMS feel more together and a part of the greater community.
VD said he still questioned where it would be safe to put. Helen agreed. The school district will have to work with the neighbors to place it. But they need the ordinance change to even pursue it; and it will cost a lot. 

VD asked who makes sure the placement is ok if the ordinance is changed. DW said a sign will need a permit and that process will see if it is appropriate. 
CM said his personal view of the BHS sign is that it is not something he likes and that he’s not sure they need a scrolling sign at Champlain.

Helen said that schools signs are for more than parent-school communications. They are also about how to reach non-school children people in the greater community. Edmunds has only a letter sign and it requires volunteers to change the messages. They have a challenge in the letters not being stolen and making the changes in the winter is difficult. Hunt has the need to communicate with the community. 

SB said she wasn’t sold on the BHS sign and if you look at the ordinance you know it was written for BHS. When she looks at EMS, she knows residences are across the street and that’s true for HMS too. She’s reviewed the existing ordinance and questions if scrolling, well illuminated signs will negatively impact the neighborhood, like at EMS and HMS.  She asked if it can be modified for the nighttime hours.

DW said the ordinance prohibits scrolling and that changes occur once every 2 minutes. SB agreed but she wants to be sensitive to the neighbors and think about illumination and whether to turn the lights off sometime during the night. She doesn’t really like it but won’t stand in the way. DW said they could add hours of operation. Helen agreed with the limit. VD agreed and said that at each intersection traffic lights change to blinking lights at a certain time of night and he sees no reason why the sign can’t be altered periodically. The schools have so much going on and the sign at BHS keeps people connected to what is happening there.

SB said she wants to add a subsection for hours of operation from 6 a.m. to 10 p.m.  

Helen said the signs could be used for general city uses, not just school activities. VD is concerned with the change for BHS. There are already blinking lights at BHS and HMS and he’s concerned if there is going to be a cost to BHS if they have to shut off the sign every night at 10.

Action: CM moved to postpone this item until the next meeting to give GB time to find out from the school district if there would be a cost to having hours of operation at BHS. DW said such a change would not affect BHS because it is grandfathered. SB seconded the motion to postpone. The motion passed unanimously; GB will inquire as to the cost.

b) § 21-49 Church St. Marketplace District, miscellaneous offenses related to disorderly conduct and unlawful mischief, open containers, drug possession, (first reading by council 3/26, referred to committee, City Attorney's Office researching constitutional issues related to enforcement provision restricting right to be on marketplace (trespass provisions))

GB explained the need for a constitutional opinion. SB said she didn’t feel that the marketplace commission should be the deciders and that the penalty is a class issue because of the high fine. She also believes that enforcement is problematic. We have heard about the variability of transient behavior that is hard to control and prevent.

CM asked for the procedural history and GB briefly explained the Public Safety Commission and council history. DW said he went to Madison, Wisconsin and found that they had something similar for when people are convicted of offenses. GB noted that that required some adjudication. VD said that the Taxi Board experience leads him to think that this ordinance would be enforceable. CM asked if there is going to be a report on the Madison trip. DW said that would come from Ron Redmond of the Marketplace or Kelly Devine of the BBA. SB asked GB to get the Public Safety Committee minutes. GB said he can try to get.

SB asked when the next meeting would be. VD said Monday or Tuesday nights work. SB said Tuesday nights work. CM said he’d work with GB to set up a Tuesday night meeting.

Adjourned 8:00 p.m.
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