Ordinance Committee

Wednesday, March 21, 2012
Minutes

Councilors present: Joan Shannon (chair) (JS), Sharon Bushor (SB), Bram Kranichfeld (BK)

Councilor absent: none

Staff: Gene Bergman (GB) (CA), Marina Collins (MC) (RB-HR)
Public: None
Convened: 7:03  pm 

I. Approval of Agenda & Minutes from previous meeting: 

On SB’s motion & BK’s second the 2/1/12 minutes (correcting the spelling of Caryn Long’s name in several places (from Karen) and the Agenda were unanimously approved.

II. Retirement Board Composition 
JS said they’d start with a review of the purpose of the board, a review of the ordinances and charter and the practice of the board.
GB explained the charter sections and ordinances related to the board composition and powers and duties of the board.
SB said she thinks the board’s responsibilities are different than when the board’s composition was expanded to what it is now and she wants to know what the differences are. She is also concerned about the disability determination function of the board and if there is a better locus for the determination than the board.

JS said the committee should discuss what the composition and duties should be and she noted that section 24-31 of the ordinances talks about the hiring of consultants and they should discuss that too, as well as understanding the duties related to disability.

MC noted that the board helps her, as the administrator, interpret the ordinance too.

JS summed up the board’s key responsibilities as being investment decisions, hiring consultants, disability decisions, and interpreting the ordinance to give administrative guidance. She said the question raised by the “Horenstein” resolution is whose benefit is retirement: a defined contribution means the employees are vested in the health of the funds while the defined benefit means the employees get their benefits regardless of the health of the fund and the burden on the tax payers.
SB said that the compelling statement is that it is up to city employees to guarantee the fund; there is no criteria that board members have investment experience although the council does appoint people with investment experience. The make up seems lopsided now. 

JS said it makes sense to discuss who is best situated to do each function.

SB agreed.

JS said the first question is who should be the watchdog of investments.  She recalls that the council was involved and she didn’t feel qualified to be making these decisions.

SB agreed that the council is not qualified and that the decision was difficult for the council to make.

JS added that the employees have no investment experience either.

MC said the board has an investment counselor who guides it. SB asked how long MC has staffed the board and MC said since 2005.

SB asked if the city had the right structure because she thinks they do have the right people now.  GB explained the importance of having a board that is accountable to the electorate through the elected officials.

JS said there is no requirement to have investment experts on the board. SB said the practice is for the council to put people with expertise on the board for the council’s appointees. She thinks that should be considered.
BK agreed that the board should have qualified people on it. He’d leave it to the discretion of the council and thinks if they are trying to define qualifications that will create issues.
JS said they’re fortunate to have applicants with qualifications but she sees other boards and that raises questions.

BK said he needs to see the language.

SB said she’s looking for people with investment expertise. JS said she wants investment expertise too. 

MC said the board didn’t think their members needed investment expertise when they discussed the issue.

JS asked who should be the watchdog of the fund’s investments, the appointees, the council or a combination of the two.

BK asked how often investment decisions are made. MC said 90% are done by the state and 10% by the board, allocated to 3 long term funds along with being authorized to invest up to $3.5 million in a 4th fund, a private equity fund that is not fully funded yet. The board talks about changing the allocation every several months and gets advice about that, as well as learning from the state.

BK said if they would be starting from scratch he would say to delegate the investment decision to a board. He thinks the structure they have makes sense and that none of them on the council have the expertise. He thinks the current oversight makes sense and that they need better communication.

JS  & SB agreed.

JS then asked what the make up of the board should be.  BK said what they’ve got makes sense, including employees. The defined benefit is a contractual relationship and it doesn’t make sense not to have employees on the board since the council has the authority to appoint.
JS asked if the committee is ok with 3 council appointees and 4 employee appointees.  BK said he doesn’t see a big conflict but doesn’t object to evening out the membership. GB pointed out that with the CAO the board is evenly split between management and employees.

SB questioned the relation of benefits to social security benefits and asked if the council adopted a change. MC said the AFSCME contract has a provision in it and Fire agreed to something a little different. SB asked if the social security recommendation was adopted if there would be a change in board roles and MC said no.

SB said she’s inclined to think that they don’t need to add a requirement for investment experience but that she thinks they would want to have some members appointed with investment experience. She thinks the original structure, before the new ordinance change, makes sense for just looking at the investment role—2 or 3 councilor appointed board members and 1 employee appointed member. 

BK said if they are considering going back to the old ordinance, he doesn’t think they should take away an employee rep. He doesn’t mind adding a member but if they add language to require expertise, he thinks it will cause problems. It will open up the argument that good people won’t be approved. He’d leave it to a case by case decision to appoint.

JS said she sees that there is a difference in opinion between them on the size of the board. She said they should move on and look at the disability benefits decisions made by the board. The board receives medical information but they could have a portion of the board devoted to benefit administration and another portion devoted to investments. When the disability decision is clear, why do so many people have to know about the information?
MC said maybe the information doesn’t have to be broadly disseminated. Now the board gets info with details but perhaps a memo would work. After a person goes on disability for 2 years and they are not on social security disability benefits, the person gets sent through a process to find if alternative employment and voc rehab is appropriate. 
JS asked about the role of the board in a standard retirement situation. MC said she gives a monthly report to the board on who is retiring and then a letter is sent to retirees about benefits. JS said that is not controversial, and that all they are doing is checking to make sure they are eligible.

SB said she doesn’t think the board should know the amounts that employees get, only the totals. MC said all that they are doing is memorializing what is approved. 

JS said they should split up the discussion between the general retirement process and the disability retirement process as to who should decide. 

BK said this discussion looks like a solution seeking a problem and asked if the employees are bothered by the current situation. MC said she did not know of any employee problem. BK said there must be confidentiality requirements and MC said yes and the board is told about that. BK said that before they change the structure he wants to know if there is a problem they are solving. He hasn’t heard of one.

JS said that Susan Leonard raised the issue as a problem. SB said that the council was also concerned based on the Horenstein letter. MC said the board looked at a change and found it to be very expensive to administer.
SB said that when she became a councilor Cindy Davis was the board staff person and she (Sharon) didn’t know if it was a problem. The goal is to watchdog the fund and put information in the hands of people who need it. She doesn’t know why the board needs to be involved in benefit decisions and would like to keep the information in a smaller number of hands. She also doesn’t know why the HR staff isn’t part of the board.

JS said it was to check and oversee the acts of the administration. MC said the staff has a voice under the current structure. SB questioned if they have the right people making decisions.  

JS said they should go back to the charge in the 7/11/11 resolution in reviewing their task. A report back memo to the council should discuss that the current composition conforms with the charter, that the committee discussed a lot of recommendations for composition changes—including (1) having 3 council appointees, 1 class A and 1 class B appointee & the CAO, (2) adding a council appointee to the current membership, and (3) having the benefits decisions made by a lesser number of board members (i.e. a 3 person panel). JS also noted that it was clear that the unions want to have a member from each union on the board.

SB said the rationale to streamline the board came from employees based on the smaller role for the board and she noted that the board does not have a representative from each of the unions now. She also asked if the board had a problem with getting a quorum for their meetings now. MC said no, there’s been no problem she thinks for 2 years.  SB said that she sees the quorum issue as not being a rationale to reduce the board size and she could go with adding a member to the board and adding a subcommittee to make the disability decisions. 

JS said she doesn’t think it would be bad to have 3 persons making the decision on disability benefits. 

BK said he doesn’t know if there is a need given the confidential information protections. Horenstein raised questions about “conflict of interest” and that is not solved by a smaller committee making these decisions.

MC said she didn’t see what Don Horenstein saw. JS said personal relationship bias can come into play. SB asked that on non-disability determinations what the role of the board is and if someone is disabled, what is the board’s role when it is clear that the person is disabled. SB said she won’t support the current process on disability. JS said she agreed with SB on the review of disability determinations except that she sees a role for a board.

JS summed up the recommendation by the committee as having a 9 member board with an added council appointee and a subcommittee of the board made up of only council members to review disability decisions. 

MC said she was uncomfortable with there being no employees on the disability determination body.

BK suggested splitting the recommendation into 2 motions, the 9 member board and the disability determination subcommittee. SB agreed to vote on the number and discuss the other issue motion.

Action: On BK’s motion and SB’s second, the committee unanimously voted to recommend increasing the board to 9 members by adding a council appointee.

JS said that she thought the board’s role on straight retirement is ok as is. SB agreed, saying they are just rubber stamping the requirements so she is ok with it.
SB proposed the same process for disability, that the staff provides to the board information and a recommendation without providing medical records.

JS said that the board needs to know the pertinent information and she is uncomfortable with it not getting that information.

MC said the information is confidential and the employees sign disclosure waivers and the HIPPA law also protects employees from disclosure.

SB said she is not ready to act on it; she thought she and Joan were on the same page but it is clear that they are not.

JS proposed that a memo to the council say that the majority of the committee has concerns about the process of reviewing disability benefits and that they recommend that in consideration of the changes to the retirement board composition ordinance that there be further consideration given to who is reviewing that disability decision information and number of people reviewing the information.

SB asked that the minutes be attached to the memo because the minute show the committee talked about the options (6 members v. 9 members, having a subcommittee or not, having the decision stay in HR) and the next committee should understand the options. GB said he could not type up the minutes by noon the next day and also draft the memo, and that he had other commitments that would prevent him from doing the minutes before the meeting. The committee understood.

JS asked that the memo also discuss the legal questions and options related to the board’s composition and to suggest in the memo that the council can move to ask for the City Attorney’s Office to draft an amendment to the ordinance.
SB  said she’d like an update by JS in the committee report section of the council meeting on Monday and the memo in the packet if GB can draft it in time; she noted that a resolution can be brought by members in April if they so choose.

BK agreed that anyone can introduce it.

JS said she won’t have the ordinance proposed on Monday.

III.
Other Business
None.
Adjourned 9:22.
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