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TO: Development Reyigw Board

FROM: Scott Gustin ,:«fm{;/ 5

DATE: September 17, 2013

RE: 14-0044CA; 500 South Prospect Street

Note: These are staff comments only; decisions on projects are made by the Development
Review Board, which may approve, deny, table or modify any project. THE APPLICANT
OR REPRESENTATIVE MUST ATTEND THE MEETING.

Zone: 1 Ward: 6
Owner/Appellants:  Prospect Venture, Lp / Pike Porter & Ashley Adams

Request: Appeal of zoning permit 14-0044CA issued to relocate existing fence along southern
boundary with associated landscaping changes.

Overview:

The appellants are appealing a zoning permit issued to the property owner to relocate an existing
fence several feet to the south. The relocated fence was to be lengthened, and associated
landscaping changes were also included.

Recommendation: Uphold issuance of zoning permit based on the following findings:

I. Findings:

On August 7, 2013, zoning permit 14-0044CA was issued to relocate an existing stockade fence
several feet to the south with associated landscaping changes. The relocated stockade fence was
also to be lengthened. An existing chain link fence was to be removed altogether. The ”
landscaping changes included transplanting 40 existing cedars and installing 40 new cedar trees
alongside the fence.

On August 21, 2013, an appeal of the zoning permit was filed by an abutting neighbor to the south.
The appeal was filed within the 15 day appeal period.

The appeal asserts that the fence permit should have been handled as a COA Level III (i.e.
subdivision)/major impact/conditional use permit. The argument behind this assertion is that the
fence was installed as part of the 81-unit Redstone Apartments planned residential development
approved in 1991. The appeal asserts that Redstone Apartments was approved, in part, because the
developer agreed to install the fence to buffer impacts on the neighboring property. Indeed, there
is a condition of approval (II, G) that requires fencing from South Prospect Street to the UVM
soccer fields. Curiously, the fence is not depicted on the approved project site plan. In any event,
the permit subject to this appeal merely allows relocation and extension of this required fence. It
in no way runs counter to the original condition of approval. Minor changes to Planning



Commission (now DRB) approved projects, such as relocating and extending the fence, can be
approved administratively.

The appeal further asserts that moving the fence closer to the mutual property line will enable
people living in the Redstone Apartments to throw trash into the neighboring property. Littering is
not regulated by the Comprehensive Development Ordinance; it is regulated under Section 14-21
of the Burlington Code of Ordinances and more broadly under 24 VSA, Sec. 2201. Furthermore,
there is nothing in the appeal to substantiate the claim that a relocated fence will somehow affect
the amount of litter that appears alongside it.

The appeal states that the relocated fence will require the removal of existing vegetation and create
an unsafe situation with increased shadows. Indeed, relocation of the fence will affect existing
vegetation. Much of it (40 cedars) will be transplanted again alongside the relocated fence, and an
additional 40 cedars (8’ tall at planting) will be installed as well. Substantial vegetative screening
will remain. As for increased shadows, there is nothing in the appeal to substantiate the claim that
moving the fence some 3’ or 4’ to the south will generate additional shadow impacts. Existing
lighting on the Redstone Apartments property will remain unchanged.

The appeal requests a refund of the appeal fee. All fees are nonrefundable as noted in writing in
the Department of Planning & Zoning’s duly adopted Fee Schedule.

The appeal also states that stormwater management should be considered. However, as with
assertions above, there is nothing in the appeal to substantiate how relocating a fence and
transplanting/planting 80 cedars will affect stormwater dynamics onsite. Impervious surface will
remain unchanged as will existing drainage conditions and stormwater infrastructure. There is
nothing in the project that triggers post-construction stormwater management review under Sec.
5.5.3, Stormwater and Erosion Control, of the CDO and, by way of reference, Chapter 26:
Wastewater, Stormwater, and Pollution Control.

Lastly, the appeal submission also contains a violation complaint. This complaint has been
forwarded to the Code Enforcement Office.

In sum, the approved permit allows for a modest project consisting of relocating and expanding an
existing fence and installing/transplanting 80 cedars. There is nothing in the appeal that
demonstrates how some prior zoning permit approval or pertinent CDO provision would prohibit
the project as approved or how it was approved. The zoning permit should be upheld as issued.

Hi. Recommended Motion:
Uphold the issuance of zoning permit 14-0044CA as conditioned.

14-0044CA/AP pg.20f2
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Description of decision under appeal: ig

Remove existing landscaping and relocate fence.

? Q%?{&%‘”&é&%f{“ OF
Description of property subject to the appeal: TLANNING & “ONING

500 South Prospect Street: Redstone Apartments, 544 South Prospect Street.
Reference to the regulatory provisions applicable to the appeal:

As a COA Level III development subject to major impact review and conditional review standards, the
DRB should review and approve any changes to the project. This application should also be a
modification of the original COA S90-026A and associated documents. The zoning administrator
cannot administratively overrule a court decision or the DRB decision, especially without considering
the zoning history. Sec. 1.1.2 (a}; Sec. 3.2.7; Sec. 3.5.6; Sec. 5.5.4; Sec. 6.2.2; Sec. 6.3.2.

Relief requested by the appellant:
Deny the application request and refund the appeal fee of $250.
Alleged grounds why such requested relief is believed proper under the circumstances:

The fence was installed in its current location in order to minimize the impact of Redstone Apartments
on the Adams's residence and the project was approved in part because the developer agreed to install
the fence in its current location, move a parking lot light further from the Adams's house, plant
additional screening and retaining existing screening. Of these four conditions, UVM complied only
with installing the fence. Moving the fence will necessitate removing additional vegetation, making the
impact of the project all the worse for our family. Even with a very unrealistic maintenance buffer of 2'
to install and maintain the fence, UVM will need to cut a 4' swath through the existing vegetation.
Doing so would violate the projects conditions of approval, which conditioned maintaining vegetation,
and which specified a hedge on the southern boundary, not a fence.

The Redstone Apartments project is student housing and the impact on its neighbors is much greater.
ANR indicated the project would impact 544 South Prospect Street and needed additional monitoring
and Judge Bryan in his 1992 decision indicated that the project would have a unique and adverse
impact on the Adams's property. The UVM police logs, and the attached picture of trash thrown by
students over the fence, reveal that a fence just 2' away from the property line is not far enough away.
Among other intrusions, our yard will become the trash dump for the irresponsible student.

Moreover, moving the fence further from the lights, moving the hedges and their shadows further into
darkness, at the edge of a parking lot, at the edge of the University is a very poor, irresponsible safety
choice. As UVM Security Chief David Richard notes in his May 23, 1990 memo, he and Burlington
Police Chief Kevin Scully found, “the physical barrier between the wooded area and the parking lot is
an excellent safety measure.” It is not hard to see how the proposed change would be a large
impediment to the safety of anyone using the parking lot at night. UVM recently removed a berm
between University Heights and Robinson Parkway because it created a place where predators could
hide. UVM police logs can be found here:
http://www.uvm.edwpolice/?Page=reports/report.phpé&file=crimelog/2013-07.htm



As a modification to a major development, this request should not have been approved

administratively. Instead, the application should have been submitted to DRB, and we should have been
warned. Consequently, we think it is appropriate to refund the appeal fee. The zoning file COA 590-
026A for this property indicates that storm water run-off and management should also be considered
when modifying the topography, and removing trees and vegetation planted to mitigate storm water
run-off: and UVM should resubmit a plan with the required 5' contour lines, as required in the fence
checklist. .

DEPARTMEN" 7O
Bl ANNING & e fiﬂ?ﬁisﬁ



The University of Yermornt

DEFARTMENT OF SECURITY SERVICES
S90 MAIN 8TREET

BURLINGTON, VERMONT 05405-0048
TEL. {802) 65562027

May 23, 1890

Linda Seavey DEPARTMENT OF

Senior ESxecubive Assistant PLANNING & ZONING
Administrative and Facilitles Services ' , i
109 So. Progpect Street

RE: Scuth Prospect Street Housing
Dear Mg, Seavey:

I have reviewed the above project from both a security and safety
perspective lnvolving lighting, fencing, landscaping, traffic
movement, lock svstems and controls: ,

LIGHTING: The perimeter lighting scheme as well as the
facility lights are more than adequate for both vehlcular
movement and pedestrian safety. Each system overlaps the
other’ in all the critical areas. The designer should be
commended for the lighting plan.

FENCING: This physical barrier between the wooded area and
the parking lot is an excellent safety measure. The
proposed landscaping should not be an impediment for the
tenants safety, periodic maintenance to control growth
should be addressed with the owners.

TRAFFIC MOVEMENT: rhe concept to provide two direct means
of access to the area (from a UVM Lot and So. FProspect
Street) will improve the ability of both UVM and Burlington
Police to provide regular patrols in this area.

LOCK SYSTEMS/CONTROLS:  The proposed lock systems are
acceptable within the industry standards for this complex.
The locking of common areas is an excellent idea.

chlef Kevin Scully and I have reviewed these plang snd we Dboth
concur that the security and safety lssues of concern to us have
been addressed with lighting exceeding our expectations.



My expertise in these natters has evolved through 11 years as
Director of Security Services at UVM and ten additional years in
the law  enforcement L{leld. T have also consulted on related
issues for the University of Maine, Bryant College, Hamilton
College and St. Mary's College of Maryland.

If you have any further guestions, please do not heslitate to
contact me,

Sincerely,

Yy

David N. Richard
Director
Security Services

¢t Kevin Scully, Chief of Police

DNR/md



June 13, 19%0
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FROM: Novarr-Mackesey Development Company ‘ @iﬁ@&ﬁ?ﬁ@g%? OF
and University of Vermont _ PLANNING & ZONING
RE: Student Housing Project

Response to Neighborhood Concerns at Planning Commission
Heeting May 24, 1890

NEIGHBORHGOOD CONCERNS:

Response to "Findings and Recommendations...." May 24, 1990

Coneclusion and Recommendsation #1:

"The University and the City have both failed to seek direction from

citizens on issues affecting the future of their neighborhood. A com-—
pleted Master Plan and the final project plan were both presented to

neighbors, but the neighbors have not been involved in a continuing

planning process nor have they had input to the Campus Parking Plan
and the Campus Transportation Plan." .

“That the University and the City immediately seek neighborhood
involvement in the review of this project and all other recent projects
and plans -of ‘thé University and obtain and consider neighborhood -
ideas and concerns prior to submission of the Final Plat for this proj-
ect.”

Since the fall of 1988, the University of Vermont has made considerable
effort to seek neighborhood involvement in its planning process through
Ward 6's Neighborhood Planning Association.

Please see attached "Two Year History of UVM Issues and the Public Pro—
cess.” In addition, this project has already under gone four public meet—
ings including two with the Zoning Board, one with Design Review, and one
with the Planning Commission. There will be several more Planning
Commission meetings as the city process con'_tinues, as well as, State Act
250 Hearings. These are, in fact. public forums for the exchange of idegs
and input by concerned citizens.

Concinsion and Recommendation #2:

"Open space will be reduced within the neighborhood by construction
on the property.” ' ' ‘ ‘

Although open space would be reduced by any project built on the site,
the proposed plan maintains large open areas and preserves distance views
by spacing buildings along South Prospect Street. :




Conclusion angdg Recommendation #5:

TOF

@&gfgﬁ?‘"ﬁﬁ?‘”m
"No resident parking permit program has been impiemen?gd@%%é hiEt L?@%Nﬂ
Prospect Street to minimize the parking impact from the project.” h N

"That a resident parking permit program be instituted for South Pros—
pect Sireet prior to obtaining a Certificate of Occupancy and that the

resident parking permit program be enforced by the Burlington Police
Department.”

PN

In their pést three P@.r‘kihg Plans, the University has recommended this to
the city. The city is developing the plan at present. Since this project
has no authority over this matter, the issuance of the Certificate of Oceu-

pancy should not be of contingent on the parking permit programs imple=-
mentation.

Conclusion and Recommendation #4:

"This project will result in 2 new curb cut where it is not "absolutely
necessary to provide access to the property.”

"That the new curb cut be restricted to emergency vehicles and that 2
locked gate be place 3t the entrance." : : -

S

The new curb cut is requested for ‘twh,r,e,e ‘r’easons,,

1. Police Protection. Access: Dave Rich rd of

© - .Chief Scully -of the Burlington Police ‘Depa
desire to keep this access open. Free; unen
require in order 1o provide police protection; w
has also requested. Dave Richard will address thi
14dth meeting. :

{9

Fire Protection Access: on four separate dcca:sion
City Fire Marshall has requested this access. ~He
which the Planning Commission should have shortly.

3. To provide a separate identifiable entry for the project. ,Thi?is
deemed necessary to enhance the image that while the project is clos

Lo campus, it is a independent living situation separate from other
University housing. o

Both UVM's traffic study and Don Morely of Burlington Public: Works
indicate that the access is safe in terms of sight lines. Don Morely
gave verbal approval t¢ the cut in March prior to the first Zoning

Board hearing. He has promised to supply a letter to the Planning
Commission,

Conclusion and Recommendation #5:

"This project will not result in g reduction of traffic volumes on South
Prospect Street; at the PM Pesk Hour traffic from the project will

represent 8% of the northbound traffic and 3% of the southbound traf-
fic.”




The Preliminary Plat hearing fo gggfgg? 5
ested parties to review the project traffic study and other tra ic sﬁt\rﬁ J
dies for the area. The University of Vermont should proi the
Department of Planning and Zoning with a complete co 3 ?Mgrm OF
University Traffic and Transportation Study. The City Mé ﬁﬁ%m@
Public Works should make available other studies on traffic in thzs
area."”

The Traffic Study by Resource Svstems Group which was sent to Mary
Gade and Don Morely on March 22, 1990 indifguds that traffic from this
project will not have an adverse effec* on the nelghbornood "The Univer-
sitv salso submitted their annual University Campus Parking Plan on March
1, 1990,

Resource Systems Group concluded from their analysis that "the proposed
81 unit student housing development will have, at worst, a minimal impact
onn the traffic circulation on South Prospect Street and at the intersection
of Main Street/South Prospect Street.  With the introduction of g campus
shuttle system serving both this project the Redstone campus area, there
are likely to be net reductions in South Prospect Street traffic levels.®

The Neighbors also added:

"From our reading of the UVM Campus Master Plan, the Campus Parking
Plan, and the project application file there are several projects underway
or proposed that would help achzeve a successful mcernal c1rculamon plan,
‘mcludmg : . : - »

—-the intracampus shuttle system

—a connector bridge for bicycles and pedestrians over Main Street
—other Main Street improvements, including those at the intersection
of Main and South Prospect Streets and the installation of pedestman
1siands "

Conclusion and Recommendstion #8:

“The Final Plat hearing should not be scheduied until receipt by the
University of Verment of their air quality permit.”

The University's application and submlssxon for their Ailr Quality Permit is
on schedule and in process.

Conclusion and Recommendation #7~

"The Certificate of Occupancy should not be issued until the foliowmo
transportation improvements are in place:

—the intracampus shuttle system

—a connector bridge for bicyeles and pedestmans over Main Street
—other Main Street improvements, including those at the intersection of
Main and South Prospect Streets.”

The University has committed to having the shuttle bus in service by the
opening date of this project in the Fall of 1991. Burlington Public Works
has given approval for the Shuttle Bus to cross at Main Street until the

Bridge can be completed. Design work is underway for this bridge.



traffic concerns is unwarran
See Attached Comments On Management

FROM: Planning Cemmission Notes
May 24, 1990

"Howard Allen, South Prospect Street and member of Burlington Coun-—

L the-issuance of a. Certificate of Oc¢

eincrease in traffic fr

ted.

try Club, stated the Burlington Country Club Board has not approved
the drainage plan as mentioned by the developers as of this

afternoon.”

"Walter Adams expressed concern
privacv.”

ISSUE #1, DRAINAGE:

with drainage, noise and invasion of

There have been several meetings between Novarr-Mackesev, UVM and the

Buriington Country Club to discuss is

sues and apoproaches to solving an

already problematic drainage situation. Gary Sweeney has also been meet~

ing with Burlington Country Club Eng
reviewed by their Course Architect, .

ineers and the project has been
AT present, the Country Club is in

agreement in principal with the approach. Work is being done on final
layout and details. A letter from Fred Auletts representing the Country
Club, has been. written -and will be sent to the ‘Planning Commission

shortly.

ISSUE #2, NOISE AND INVASION OF PRIVACY:

Considerable effort has been made to
house including: a solid wood fence,

shield Mr. Adams sister—in~law's
additional screening and moving

sharp cut off light forward away from the house and reteining existing
screening vegetation along the southern border of the project.
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13,

4,

15.

16.

include an outlet device to control peak flows at the 10-
vear storm and all lesser storms. These stormwater
management facilities will reduce the peak flow from the
South Campus to approximately 25 CFS, an overall reduction
of approximately 47 percent. Both detention ponds will be
fenced. (Exhibit #6 and testimony of applicant)

A Draft Discharge Permit has been issued, which the
Commission accepts as evidence that the project complies
with applicable Department of Environmental Conservation
Regulations. (Exhibit #85)

The Burlington Country Club (BCC) owns land immediately to
the south oft the project and the proposed stormwater
management facilities. The discharge from the two
stormwater ponds will flow through a rip-rap pad and then
directly onto BCC land and eventually through a 15 inch
culvert under a portion of the golf course. (Testimony of
applicant and EXhlblt #38)

The 15-inch dralnage pipe is inadequate to handle current
peak flows from the University Campus. Even though the
stormwater management facilities proposed by the Unlver31ty
will reduce peak flows, the pipe will still be inadequate to
handle the reduced flows from the University's property.
Because of this, the Country Club has requested that the
Unlver51ty replace the 15-inch drainage pipe with a 30-inch

pipe.

The Commission finds that since this project will not
increase the dlscharge of stormwater onto the Country Club
property, there is no justlflcatlon for requiring the
lnstallatlon of the 30" pipe reguested by the Country Club.

The University has a no~sa1t policy, whlch will be followed

- by the owner of the apartment complex, Novarr-MacKesey.

Sand will be-used on roads, parking and walks for
pedestrian/vehicular safety. Salt may be used in extreme -
weather conditions only if pedestrian and vehicular safety
cannot be assured usxng sand alone. (Testimony of
applicant)

During the winter months, snow will be piled in the areas of
catch basins that will drain to the stormwater managenent _
facilities. In the event of excessive snow plles, snow will
be trucked away from the project site.




Violation Complaint

According to an aerial photograph UVM submitted into evidence at trial in March, Redstone
Apartments has 152 parking spaces. This is a violation of the COA and Land Use Permit, which allows
for 136 parking spaces. Nine of these un-permitted spaces are in the far south-west corner of the
property, where there should be a bump-out to help mitigate the impact of the project on the Adams's
residence. The other seven un-permitted spaces are near the management office and Davis Road.

There were 80 existing parking spaces when Redstone Apartments was built. There are now 233.

I'm requesting that the zoning department notice UVM and Redstone Apartments of the violation and
require they restore the bump-ouf and plant hedges within 60 days.

Please let me know the results of this violation complaint.

Thanks.

Pike Porter

_ DEPARTME F
PLANNING & S0r ki

544 South Prospect Street
Burlington, VT 05401

pikeporter@gmail.com
802.233.2600
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ZONING PERMIT
CERTIFICATE OF APPROPRIATENESS
City of Burlington, Vermont

Department of Planning and Zoning

Application Date: 7/9/2013 Appeal Expiration Date: 8/22/2013
Project Location: 500 SOUTH PROSPECT STREET ~District: I/RL
Owner: Prospect Venture Lp
Address: 1001 West Seneca Street

Ilthaca, NY 14850 Ward: 6

Tax ID: 050-4-098-001

Project Type: Residential - Site Imp/Landscaping/Parking/Fence

Project Description: Relocate existing fence along southern boundary with associated
landscape changes.

Construction Cost: $4,000 Lot Size (Sq Ft):
Net New Habitable Sq Ft: 0.00 Net New # of Housing Units: 0
Existing % Lot Coverage: 0.00 Existing # of Parking Spaces: 0
Proposed % Lot Coverage: 0.00 | Proposed # of Parking Spaces: 0
Net New % Lot Coverage: 0.00 | Required # of Parking Spaces: 0
Zoning Permit #: 14-0044CA Decision By: Administrative
Level of Review: Decision: Approved

See Conditions of Approval
W Z/ Decision Date: August 7, 2013

Project File #2 NA

Zomng Administrative Officer

An interested person may appeal a decision of the Zoning Administrator to the Development Review Board
until 4 pm on August 22, 2013.

Fee Type Amount Paid in Full Balance Due: $0.00
ication Fee: :
Application Fee $80.00 Yes Date Paid:
Development Review Fee: $0.00 NA
Impact Fee: Not Applicable Check #

Building Permit Required: Yes

Permit Received by: Date:

RSN: 251898
149 Church Street Burlington, Vermont 05401-8415



Zoning Permit - COA Level I — Conditions of Approval

ZP #: 14-0044CA Tax ID: 050-4-098-001

Issue Date: August 7, 2013 Decision: Approved

City of
Burlington, Vermont
149 Church Street

Property Address: 500 SOUTH PROSPECT STREET

Description: Relocate existing fence along southern boundary with associated landscape changes.

Project Permit Conditions:

1. Tt is proposed that the fence alignment may be modified due to existing vegetation (ie. To go
around an existing tree). This is considered appropriate provided that the alignment at no point
goes closer to the boundary than the 2ft proposed setback, as noted in the application, pursuant to
condition 2 below.

2. The proposed fence shall be setback sufficiently to prowde for the maintenance of both sides of
the fence without entering onto the adjacent property and shall present a finished side to the
adjoining property, in accordance with Sec. 6.2.2(m) of the City of Burhngton Comprehensive
Development Ordinance.

3. Fences placed within a clear sight triangle along driveways and at street intersections, or between
an existing building and the front property line, whichever is less, shall be limited to 3-feet in
height above the curb in order to provide safe sight distances for pedestrians and vehicles in
accordance with the following diagrams from Sec. 6.2.2(m) of the City of Burlington
Comprehensive Development Ordinance:

Clear Sight .
Triangle Clefir Sight

¢ Triangle Clear Sight
Property Propesty \\J

tine Line

Triangle
e
25t

.

Corner Lot Driveway Corner

4. No portion of the fence shall extend beyond the subject property line onto the neighboring
property. Any placement of any portion of the fence onto the neighboring property shall be
removed at the expense of the owner or applicant.

Standard Permit Conditions:

1. Other City, State or Federal Permits. The owner is solely responsible for obtaining all other
required City, state and federal approvals. Failure to do so may invalidate this Zoning Permit and
result in enforcement actions.

FolderRSN : 251898 Page 1 of 3



Note: All projects receiving a Zoning Permit also require a Construction Permit or written
confirmation that a Construction Permit is not required from Department of Public Works-
Inspection Services Division (DPW-ISD). All construction permits must be closed out by way of
approved inspections by DPW-ISD before issuance of a Unified Certificate of Occupancy (UCO)
by the Code Enforcement Office as per Condition 3, below.

2. Time Limits. This zoning permit shall become invalid unless work or action authorized by the
permit is commenced by August 7, 2014. The owner shall complete the approved project and
obtain a UCO (combined Zoning and Building certificates of occupancy, still applicable even if a
zoning or building permit was not required) by August 7, 2015, or be subject to enforcement
actions.

These time limits are binding upon the owner unless one of the following apply: a) longer or
shorter time limits are specifically imposed by a condition of approval; or b) the time limits are
tolled by additional state or federal permitting for the project or by an appeal; or ¢) an extension of
time has been granted. An extension of time must be requested in writing PRIOR to the expiration
of the permit. If the owner has enacted the permit and it lapses, the owner may be responsible to
obtain a new zoning permit, if required, which shall be subject to the current Comprehensive
Development Ordinance (CDO).

3.  Unified Certificate of Occupancy (UCO): It shall be unlawful to use or occupy (or allow the use
or occupancy of) any land or structure or part thereof which has been created, changed, converted,
or wholly or partly altered or enlarged in its use or structure without a UCO.

If the project is partially completed, meets “prior to issuance of a UCO” conditions of approval,
meets all health and safety standards, and all municipal fees for the project are paid, a Temporary
Zoning CO may be requested and issued. Upon completion of the project, applicant shall request
and obtain a Final UCO from the Code Enforcement Office (located at 645 Pine Street). Additional
information on how to request and obtain this UCO is available at this office. Failure to obtain a
certificate of occupancy places the property in violation of the CDO and is subject to enforcement.

In addition, Failure to obtain a UCO within the time limits above is subject to “after the fact”
fees ranging from $75 - $1500 (in addition to the UCO fee).

4. Project Modifications. The project shall be completed as shown on the plans, which have been
stamped “approved” and dated by the administrative officer. The project shall not deviate from the
approved plans or conditions of approval without prior written approval from the administrative
officer.

5. Property Inspection. By acceptance of this permit, the owner authorizes City Officials and/or their
authorized representatives, access to the subject property for the purpose of observing work in
progress, inspecting and/or measuring the property or improvements until such time the project has
been issued a Final UCO.

6. Completion and Maintenance of Improvements and Landscaping. Owner or successor in
interest is responsible for completing all improvements shown on approved plans. By acceptance of
this permit, Owner agrees to maintain all improvements in a satisfactory condition. Any
landscaping installed according to the approved plan which becomes diseased or dies shall be
replaced by similar species and size no later than the first available planting season.

7. Off-Site Drainage. Issuance of this permit does not authorize the discharge of stormwater runoff or

FolderRSN : 251898 , Page 2 pf 3



other surface drainage from the subject premises onto adjoining property or properties including but
not limited to the public Right of Way.

8.  Errors. The owner is solely responsible for the accuracy of all information contained in the Zoning
Permit application. Any errors contained therein may invalidate the Zoning Permit and may result
in enforcement action by the City.

9.  Transfer of Ownership. All zoning permits run with the land. In the event of a transfer of
ownership, partial or whole, of the subject premises, the transferee shall become permittee and
subject to compliance with the terms and conditions of this permit.

10. Violations/Penalties: A violation of any of the conditions of this permit or of any provision of the
CDO may result in enforcement actions, including but not limited to a penalty of up to one hundred
dollars ($200) per day, municipal tickets, and/or additional permitting fees.

11. Incorporation and Reference of All Plans Presented. This approval incorporates by reference all
plans and drawings presented and all verbal representations by the applicant on the subject
application to the extent that they are not in conflict with other stated conditions or regulations.

12. For Properties Involved in Boundary Disputes. Boundary disputes are not within the jurisdiction
of the administrative officer or the Development Review Board. When an application is submitted
and the boundary of the subject property is called into question, the boundary will be determined
based upon the best evidence available, for instance a survey or other official document. If a permit
is issued and contrary evidence is presented to the City after the fact, such as a survey or Superior
Court ruling with respect to the boundary lines, the permit may be amended or revoked by the City.
If the permit is amended or revoked, owner shall bear all costs to remedy the situation, including
removal of the structure(s) if necessary, that is if the structure(s) is/are unable to meet the
requirements of the CDO and receive an amended permit in light of the actual boundary line.

13. Damage to City Property. The Owner is responsible for any damage to the City of Burlington’s
property, including but not limited to its right-of-way, sewer/water lines, etcetera, that occurs
during the site improvements authorized by this permit. If damage occurs, the Owner shall restore
the property to a condition equal to or better than the condition of the property prior to such
damage.

14. City Rights-of-Way and Ownership. Permit approval does NOT authorize any work to be
undertaken within the public ROW. Any work in the ROW can only occur with prior authorization
by DPW and City Council, as required. Any work or improvements that are taken within the City’s
right of way does not diminish the City’s ownership or authority regarding said right of way.

15. Liquor License Required. An approval of any use that includes the sale of alcoholic beverages is
contingent upon the receipt of a liquor license from the City of Burlington or the State of Vermont,
whichever is applicable.
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Redstone Apartments

500 So. Prospect St., Burlington, VT

Relocation of Existing Fence:

Existing fence and portion of plantings Existing fence looking south from Existing fence looking west from Redstone
and lawn looking east. University Redstone Apartments parking lot Apartments parking lot
property line is to the right (south) of
the existing fence line shown.
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Department of Planning and Zoning

E@EHWE]D

% 149 Church Street, City Hall JUL 09 2013

Burlington, VT 05401-8415
Phone: (802) 865-7188

A Fax: (802) 865-7195 DEPARTMENT
Burlington www.burlingtonvt.gov/pz PLANNING & ZOI\(l)IEIG

PROJECT LOCATION ADDRESS: Soc SbuHa Trospect Sh.

PROPERTY OWNER'’S
OWNER*: Qn:\/ws:\v) ot Veviman-t REPRESENTATIVE: Ped ctone_

*If condominium unit, written approval from the Assoclation is also required

POSTAL ADDRESS: 104 _$o Profeect St | POSTAL ADDRESS: zi0 Calsg,. st

CITY, ST, ZIP: %)r%:‘n&(’lbv\ YT oSNoY CITY, ST, ZIP:‘E:;;,—I.‘V\U;(*);’. NT o5Y0)

DAY PHONE: @v2-6Sb-0215 DAY PHONE: €21 - 2y3-YL 4@

EMAIL: lindz ‘éee«vem\ G _Uwm . e du EMAIL: \w:}\\iam WP’,HM\['}-. L0
(3 { g

SIGNATURE SIGNATURE:

| am the owner and Mitly atthorixe er's repres¢niative (if applicablel ==

to act on my behalf for all rtaipi this zopi appligaiion.

Description of Propos rojgct: al D Aejc,n e HNowm .

N
!

Existing Use of Property: [ Single Family [ Multi Family: #___ Units [ Other:_

Proposed Use of Property: [ Single Family (A Multi Family: # __ Units [ Other:

Will 400 sq ft or more of land be disturbed, exposed and/or developed? Yes [
{if yes, you wili need io provide ihe ‘Erosion Prevention and Sediment Controi Plan’ quesiionnaire with a site pian)

For Single Family & Duplex, will total impervious area be 2500 sq ft or more? Yes £3
(If yes, you will need to provide the ‘Stormwater Management Plan’ questionnaire with a site plan)

Are you proposing any work within or above the public right of way? Yes
(if yes, you will need to receive prior approval from the Department of Public Warks)

Estimated Construction Cost (value)*: $§ 400
(*Estimated cost a typicai contractor would charge for all materials and labor, regardless of who physically completes the work)

NOE
No B4
No &

administrative permit; 30 days for board permit).
802-863-9094 to inquire.

the office in the lower level of City Hall, 149 Church Street.

- Within 30 days of submission, the permit application will be reviewed for completeness, and, if complete, will be processed
administratively or referred to a board for review. All permit approvals or denials are subject to an appeal period (15 days for

- A building (and/or electrical, mechanical, plumbing, curb cut) permit will also be required. Contact the Department of Public Works at

- Please ask for assistance if you have any questions about filling out this form. Call the Planning and Zoning at 802-865-7188, or visit

l“{ " P , —COUG A e




500 South Prospect Street JUL 09 2013

Burlington, VT

DEPARTMENT OF
PLANNING & ZONING

Relocation of Existing Fence
Project Description:

The project is the relocation of an existing fence and the installation of new matching fence as required
to provide a new fence line as shown on the attached Site Plan. The existing fence is a 6’ high stockade
style wood fence as shown in the attached pictures. The fence alignment may be modified during
installation to avoid impacting existing vegetation, at the University’s discretion. The fence will be
relocated as close to the University’s south property boundary while maintaining a 2’ wide space along
the length of the south side of the fence line for the purpose of maintenance. ‘

The project includes the relocation of approximately 40 existing cedar trees and the installation of an
equal number of new 8’ high cedar trees along the relocated fence line.
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Bu«LINGTON PLANNING COMMISSIOn
Thursday, April 25, 1891, 6:30 P.M.
Contois Auditorium, City Hall

CONDITIONS OF APPROVAL - FINAL PLAT .
COA S890-026A; 474-544 South Prospect Street (UC)

Approved April 25, 1991 - Modified May 9, 1991

Project approved as presented subject to the following conditions:

I.
A.

PLANNING 4 ' .

The final plat shall be filed within 90 days from the date of approval
and shall include all legal requirements and certifications as stipu-
lated in the Subdivision Regulations Section 28-6. Failure to file
shall render the final plat approval void.

The final plat approval includes a parking waiver for 36 parking
spaces. These spaces shall be indicated as "future" spaces on the
final plat. 1In the event the Planning Commission determines that there
is a demand for such spaces, they shall be provided from the inventory
of "future" spaces at the developer's expense.

The developer shall participate in any overall solution to the storm-
water run-off problem regarding quality and quantity effecting Englesby
Ravine. This will include participation in any special assessment
district that may be established.

Stormwater drainage. In order to insure successful operation of the
drainage plans, a certificate of insurance or other proof of insurance
shall be provided annually. :

A "no salt/deicing compound" policy for the development shall be imple-
mented. Salt or other deicing compounds will not be utilized in park-

ing lots except for entrances and exits as required for safety or in

the case of severe icy conditions where deicing may be utilized in the
driving lanes for safety purposes.

Occupancy of the units shall not occur until the University has ob-
tained approval of the recently requested air quality permit and imple-
mented any conditions of such. .

A traffic survey/analysis of vehicular utilization of the proposed curb
cut at South Prospect Street intersection, after full occupancy of the
proposed project, shall be conducted by a consultant engaged by the
Planning Department in consultation with Public Works and the appli-
cant. The cost of such shall be paid by the developer and shall not
exceed $3,000. If the analysis indicates an unacceptable level of
service, mitigation measures, including but not limited to a limited
access gate or closing of the curb cut, shall be proposed by the con-
sultant and based upon recommendations to the Planning Commission
implemented by the developer.

All reported incidents and violations of law including, but not limited
to, violations of the City noise ordinance, parking and traffic viola-
tions, on and in the vicinity of the site, shall be reported to the
University administration. This provision shall be written into leases
at the proposed project. : )
Vehicles that are permitted to park in the parking lots associated with
the proposed development shall not be issued permits to park at any
other University lots on campus. This provision shall be enforced by
the University and shall be written into leases at the proposed
project.

Standard permit conditions 1-13.
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COA

£90-026A; South Pror i St. Final Plat Conditi s of Approval

April 25, 1991 - Modifieu May 9, 1991

ITI.

DESIGN REVIEW

Undergrounding existing overhead utility lines along the South Prospect
Street frontage shall be undertaken in consultation with Burlington
Electric Department.

Final siding materials and building colors shall be subject to review
and approval by Design Review Board.

The caliper of all trees shall be increased to 2.5" to 3" from the
proposed 2" to 2.5". Also substantial trees (ash, oaks, elms, etc.)
shall be added along the roadway between the units in the middle of the
development. The final landscaping plan subject to review and approval:
by staff.

Sidewalks shall be concrete on South Prospect Street ‘rather than as-
phalt.

Add sidewalk from South Prospect Street to main building.

The applicant shall provide a solution to the icing problem at the
proposed curb cut as this may create a hazardous situation. The final
solution is subject to review and approval by staff in conjunction with
Department of Public Works.

Fencing shall extend from South Prospect Street to U.V.M. soccer
fields.

PUBLIC WORKS
A final plat utilities plan must be prepared and stamped by a licensed
engineer and must clearly indicate size of proposed water and sewer
mains as well as location of valves, manholes, and all other appurte-
nances to City infrastructure.
The project will be subject to all applicable sewer impact fees as
outlined in Chapter 26 of the Burlington Code of Ordinances.
The project is subject to an impact fee as determined by the City
Engineer to make improvements to the City's water system to improve its
ability to provide long term fire protection flow.
Since the water lines on this site are and will be privately owned, the

-developer shall be responsible for notification to the Department of

Public Works of any leaks or other problems and Department of Public
Works shall provide access and location information (as-built plans) at
all times. Costs associated with repalrs incurred by the City would be
reimbursed by the developer.

The developer shall provide Department of Public Works with a seven-day
water pressure chart per instructions and with equipment provided by
Department of Public Works staff.

The developer shall provide an analysis of sewage collection and storm-
water in manholes M3.55 and M31413.05 per instructions by Department of
Public Works staff and provide any and all mitigation measures that may
be required, subject to Department of Public Works review and approval
at their expense.

The developer shall submit design details of stormwater run-off mitiga-
tion measures for review and approval by Department of Public Works
staff; specifically, the actual sizing of the two proposed detention
ponds and the details of their outfall and orifice design, and assur-
ances of system maintenance on the site.

The developer shall schedule a mutually agreeable walk of the site

after construction begins and prlor to occupancy with Public Works
staff.

Page 2 of 3



COoA

Apri

Iv.
A.

RS

G.

H.

590-026A; South Pros; <t St. Firial Flat (Conditic oL Approval
¥ 25, 1991 - Modifiea May 9, 19891

PARKS AND RECREATION .

The developer shall be responsible to pay the $850/unit impact fee for
each unit being constructed or as otherwise determined by the Superin-
tendent of Parks.

FIRE DEPARTMENT

The water system shall be looped and adequate flows shall be available
for fire protection to the satisfaction of the Burlington Fire Mar-
shall.

A call box system or alternative satisfactory to the Fire Marshall
shall be installed by the developer.

If the central pedestrian way serves as an emergency access, it shall
be maintained as such.

An impact fee of .5% of the construction cost shall be paid to the Fire
Department or as otherwise determined by the Fire Marshall.

SCHOOL DEPARTMENT
The developer shall be responsible for a school impact fee for units
not leased to students as determined by the School Department.

GENERAL AND SPECIFIC REVIEW CRITERIA
Conditions I. (C) (D} (E) (F) and III. (G) will insure no adverse
impact on water and air quality. No adverse impact on noise is antici-
pated. :
As conditioned, there should be sufficient water as per conditions III.
(A) (C) (E) and V. (A). ‘
As conditioned, there should be no impact on the City's water supply
and distribution system as per conditions III. (A) (C) (D) (E) and V.
(A).
Conditions I. (C) (D) and III. (G) will insure no adverse impact on the
ability of the land to hold water. '
The developer has submitted a traffic study that addresses related
impacts. Conditions I. (G) and (I). insure there will be no signifi-
cant adverse effects from the proposed development regarding traffic.
In addition, the University has instituted a shuttle system that has
greatly reduced the potential for inner-campus vehicles.
Condition VI. (A) will mitigate adverse effects on the school system.
As conditioned, there are no expected unreasonable burden on municipal
services.
This project has been reviewed by the Design review Board and Condi-
tions II. (A-F) specifically address the project design.
No undue adverse impact on the City's future growth patterns nor on the
City's fiscal ability to provide services is expected.
The project is a University residential development in a University
campus ZzZoning District which specifically allows such residential uses.
The project must comply with either the inclusionary zoning or housing
replacement ordinances and, therefore, can be found not to have an
undue adverse effect on the City's housing needs.
Condition V. (A) provides mitigation to insure that there will be no

adverse impact upon the park and recreation needs of the City.

C:CS90026A.CON
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—_—— CRITTENDEN COUNTY COURT

RE CE§ VED 1~ ) . FILED [ CLERES DFFICE
o MAR T B3 STATE OF VERMONT ™ | FEB 28109
CITY LEGAL OFFICE | CHITTENDEN COUNTY ss. g

) - RS ; 1 DIANE A LAWALLEE

i 4 _ CLERK ;
IN RE: APPEAL OF bl - " CHITTENDEN SUPERIOR
HOWARD A. ALLEN, JR. DEFT. O DOCKET NO. $697-90CnC
PLANKING & 20N

IN RE: COAS90-026A; CHITTENDEN SUPERIOR
474-544 SOUTH PROSPECT STREET UC DOCKET NO. $974-91CnC
ROBERT A. DANIELS, ET AL. CHITTENDEN SUPERIOR

DOCKET NO. §989-91Cn¢ts="

VS. | |

UNIVERSITY OF VERMONT;

NOVARR-MACKESEY; and
CITY OF BURLINGTON.

OPINION AND ORDER

A hcaring'was héld on December 17, 18, and 31, 1991, in connection with
the above actions. Appellants, Howard A. Allen, et. al., and Robert V. Daniels,
et. al., were representéd by Harvey D. Carter, Jr. 'Appellant Burlington Country
- Club Cofporat'ior‘l was répresented by Peter Collins of Paul, Frank & Collins.

Appellees, UVM and Novarr-Mackesey, were represented by Spencer R. Knapp

of Dinse; Erdmann & Clapp. The City of Bﬁrlington was represented by Kenneth

‘Schatz, Assistant City Attorney. Based upon the credible evidence introduced at-

the hearing, exhibits, requests to find, and memoranda of law, we issue the

following findings of fact, conclusions of law, and order:




1. The ébg?{'éA‘ac{'i‘ons in_v'c_')iy_"e“'_a‘ppgial_s_ fr.o_gm zoning and planning co‘m_‘mi‘ssfdn
decisiops' of {hé City of Burlington, approving the constructio‘n of a studem' ' |
a‘partﬁiéﬁt complex and a stormwater drainagg systexﬁ at the southern end of the
UniVer'sity_oif Véfmont’s (UVM) Redstone Campus between 474 and 544 South
Prospect Street (Proje.ct)..

2. The first action, In Re: Appeal of Howard A. Allen, et. al., Docket No.
$697-90CnC (Allen Appea}) is an appeal from the May 8§, 19907 Burlington Zoning
Board of Adjustment (ZBA) decision unanimously granting conditional use = ™
approval fo% the Project. Appellants are a group of residents who live in the
vicinity of the.ij‘ect who are members of the neighborhood group called Citizens
For Responsible Planning (CFRP).

3. The second action, In Re: COAS90-026A, Docket No. 974-91CnC,
involves an appeal by the Burlington Country Club Corporatibn from the decision‘ \
of the Burlington Piaﬁning Commiésion on April 25, 1991, granting site plan
approval and fiﬁal plat approval for the Project. |

4. The third action, Daniels, et. al. v. UVM, Novarr-Ma&esey and City of
Burlington, Docket No. §989-91CnC, involves a separate appeal from the decision
of the Burlington Planning Commission by CFRP.

5. The Project consists éf_ two components: (a) construction of an 81 unit
student apartment complex; and, (b) construction of adjacent stormwater ménég&

ment facilities to control run-off from the South Campus.




6 The aparimcnt 'corhpiex“\x;ii'l."bé: !‘océ‘iéd‘ on ;{L_T;S_‘_‘?cr_esf of UVM owned” -~

land, on the east side of approximately 500 South Prospect Street, Burlington,
Vermont. |

7. The apartment complex will consist of 81 units. It will house approxi-
mately 214 studenté, consisting of primarily upper classpersons and graduate
students. It will ind.ude a mixture of one, two; three, and four bedroom units.

8. The Project will be configured in two quadrangles ‘with grassy interiors.
A parking lot will be constructed on the south side of the building and will be T
separated from the building by a'hedge. | Oﬁe hundred (100) new parking spéces
will be constructed in the sovuth lot. The zéﬁing requirements require the con- -
struction of 136 new spaces, but the City has waived the requirement of 36
addi't.ional'spacés at this time. Only students who reside in the apartment complex
will be permitted to park in these spaces. Those students that live in the apart-
ment complex will not be permitted to park in any other lots on campus.

9. The land on which the Project will be located is zonéd University
Campug (UG, UVM will retain ownership of said land. UVM will lease said
land to Novarr-Mackesey for a term of 35 years. Novarr-Mackesey will finance,
construct, and manage the apartment complex. NovarpMéckesey is a develop-
ment_ company based fn Ithica, New YOrf(, which presently manages more than 750 -
student apartmenfs in the Ithica area.

10. In an area zoned UC, 40% coverage and 25 units per acre density are

permitted. The Project will equal 28% coverage. The 4.5 acres of land on which

3



the Project will e Jocated would permii‘a densily equal (6 115 units: the Project_

¢

will have 81 units.

11. Mrs. Adams’ rég.idencé lsﬂthe only private residen‘ce} in the area of the
Project which mayrbe affected by the construction of the Project. Mrs. Adams’
residence is located immediately to the sduth of the site of the Project. Her
property fronts on South Prospect Street. At present, Mrs. Adams’ residence has
approximately 186 feet of properlty in common with UVM. A portion of the new
parking lot will border this common property, the north boundary line of Mrs. =55
Adams’ properf;n

12. The ground lease between UVM and Novarr—Maci(esey provides UVM
with the option to purchasé the apartmént complex from I\Iovarr—I\’Iag:kesey° UVM |
wiH. als§ havé t‘hé right of first refusal if No&arr-MaCkesey choosés o se‘H the
apartment complex to a third party. AA'ppeHe'es’ Supp. Requests, A.ppendixvC at
Article 15.

13. The ground lease will also contain the following provision to address
neighborhood concerns about the enfércementlof the University’é drug and alcohol
policy at the apartment complex:

Compliance With University Drug and Alcohol Policies. Novarr-

Mackesey agrees to cause all University students who occupy apart-

- ments in the Project to execute lease agreements which include the
following provision: - P '

Compliance with Law: University Drug and Alcohol
Policies. The Tenant agrees to comply with and to

abide by all laws, ordinances, regulations, etc. of any and
all governmental authorities which may affect the premis-

4



es. In addiiion; Tenants who are students. of the Univer-

"University") further agree that the policies, rules, and
regulations of the Universily regarding the use of drugs
and alcohol shall apply (o and govern activities and
~conduct of such Tenants in and on the premises to the
‘same extent as any other part of the University Campus
or University-owned property. Such Tenants further
agree to comply with and abide by all such policies, rules
and regulations with regard to activities and conduct of
the Tenant in and on the premises to the same extent as
conduct or activities of University students in or on any
other part of the University Campus or University-owned

property.

The University agrees that University students who have executed
lease agreements containing such provisions shall be subject (o the
University’s drug and alcohol policies to the same extent as to stu-
dents who occupy University residence halls.

Appellees’ Supp. Requests, Appendix C at Article 3.

14. Article 3, Section 3.4, of the draft ground lease staies:

Subtenants. NOVARR-MACKESEY may allow permitted tenants
to sublease their interest in accordance with any applicable conditions
of this lease and the City of Burlington Permits and Ordinances.

Exhibit D to the ground lease defines "permitted tenants." Exhibit D states that

the -apartments will be leased to "full time Junior, Senior or Graduate Students as

defined by University rules and regulations." It further states that upon a surplus

of unrented units, Novarr-Mackesey, with the permission of UVM’s Department of
Residential Life, may rent these units, in the following order of priority, to:
1. Students at other area institutions of higher education who have

achieved the status of Junior, Senior or Graduate Student as defined
by the University of Vermont requireménts or their equivalent.

ity of 'Viérmontand State Agricultiral Collegs {the ==~~~ T



2. Other Tenants, but in no event shall they be college or University -
T freshman:orSOphotioresTERceplstudents subletting who have com== =
pleted their sophomore year may rent as tenants:

»

15. The second component of the Project consists of the construction of
étorm water management fécili{ies which jnciude: one for the apartment complex
itself; and, the other for the remainder of tyhe University’s South Campus.
| 16. ‘These proposed storm water retention facilities are part of UVM’s
Campus Master Plan (Master Plan).‘ The’Master‘Plan includes a comprehensive
stormwater ﬁanagement plan for UVM’s campus to be implemented in four e -
phases. The present Project involves the third phase. The third phase consists of
the cbnsfruction of two storm waler detention ponds on South Campus. The first
detention pond will be situated to the east of the proposed apartment complex
and will invcorpo.ratc the use of catch}bési‘ns’, swalle's,,y and pipés, to collect and route
water run-off resulting from the construction of the apartment complex. The )
detention pond will include an outlet device which will coﬁtrél peak flows at the 10
year storm and all lesser storms.

:17; The secoﬁd detention pond will be located to the nbrth of the first
pond and will be slightly larger in size. It will collect and rout the run-off from the
rest of South Campus. Th¢ second pond will also include an outlet device to
control peak flows at the 10 year storm and all lesser storms.

18. The PRS5S methéd, developed Ey the Soil Conservation Service, is the
standard method used to determine storm water run-off. At presént, during a ten

year 24 hour storm event, the total storm water run-off from the 4.5 acres desig-
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nated for cc_msf@ruction of m_e"ap‘arim.ent compié;\'; equa@é 7 CES (Cg_gic_fféetvng;_;_w__;r.__

secoﬁd). After constructi‘on‘ Aof the épartmenl complexl,;and without the impact of
the new draibnage systems, the run-off would increése by 2 CI'S to 9 CI'S. Upon
construcﬁon and implementation of the storm drainage system, th.e run-off will be
reduced by 2 CFS to 7 CFS, equal to the run-off prior to the construction of the
apartment complex. | |

19. At present, the storm water run-off from UVM-,"s entire South Campus,
apbroximately 40 acres, equals 47 CFS. In the 1950’s and 1960’s, run-off from ™"
South Campus equaled approximately 30 - 35 CES. Upon completion of the
construction of the proposed second storm water pond.oﬁ South Campus, the run-
off will be reduced to approximately 25 CFES.

20. The proposed storm waier retention ponds will also inipl'qife the water
quality, by‘trappin'g sediments and removing pollutants. Estimates are thai the
re}tention ponds will remove approximately 60% of Suspended Sediments, 20-40%
of Total Phosphorus, Nitrogen, and Oxygen Demgnd, and 40-60% of Trace
Metals. The ponds ﬂ\fﬂl be maintained, which will include regular cleaning.

21. The two detention‘p'onds will drain into a riprap, located approximately
20 feet north of the Burlington Country Club (Club) boundary line. There is an
;xisting 15" culvert on the Club property which carries the flow of the 1{un~off from
UVM’s South Cafnpus over the Club’s property. The 15" culvert is insufficient lé
adequately handle current run-off flow and it has been insufficient since the early

1960’s when it was originally installed. A 30" culvert would adequately contain the
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_flow over the Club’s property; however, we find that installation-of 2 30" culvert . ...

would adversely impaét the property owners downstream from the club becabﬁse of
the increase in velocity of the water flow. Currently, and for-many years, the
velocity of the water ‘has'bbeen retarded and Spread as it crosses club property.

22. In a study conducted by the City of Burlington, six samples‘of water
ﬂxfere tested for contamination in the Englesby Ravine. Two of the six sites were
two ponds located on the Country Club property. One of such ponds, the north
pond, receives run-off from the South Campus. Five samples were taken frorf;"kfhé" )
north pond.: one sample showed the possibilizg of animal/human contaminati.on; '
the other four samples showed the possibility of animal contamination only.

23. There wﬂd be two entrances to thc apartmem complex 1) The cmstmc
Redstone Dmveway off South onspect Street; 2) A new entrance on South
Prospect Street located approximately 30 feet to the south of the Overlake
Condominium driveway. The sight distance froxﬁ eéch entrance equals 330’ plus in
each direction, which’ exceeds the applicable standards. |

24. The traffic that would be generatch from the project is estimated to be
13 A.M. peak hour trips and 52 P.M. peak hour trips. A trip consiéts of either
one frip in or out of the driveways. .AThis estimate does not include the likely
reduction in trips because of use of the campus shuttle by students.

During the p.m. peak hour, traffic from the apartment complex would
represent 8% of South Prospect Street traffic north ‘Of the Redstone Driveway and

3% to the south.



congestlon "A" represems no congestion and "E Iepresents an amount of {zafﬁc

arriving at that intersection which exceeds its capacity and will not clear until the
time period passes and the incoming traffic lessens. "D" is the minimum desirable
level, bas'ed on the 30th highest hour of the year.

Based on the peak 15 minutes, of the 30th highest hour in the year, the
level of service at the intersection of South Prospect and the Rcdsvtone Driveway
as of 1990 was a grade of "A." The level of service would remain at a gréde Of e e
"A" in 1995, after construction of the apartment complex

26. -_The intersection of South Prospect Street and ‘Main‘St_reet was also
graded. There are conflicts in 1he testimony fegarding the proper gradés. UVM’s
and Novarr-Mackesey’s expert, Mr Adler, testified that the level of »'sexivivc'e as of
1990, in the "no build" caséi, is at a Ié\Iel between "C" and "D". The 16;(61 of
service in 1995, for thé "no build" case will be a "D." The 1995 "build" case will
involve a slight increé§¢ in delay of .6 seconds for each vehicle at the intersection,
but the Ievei of service will remain a "D." Vehicles traveling to and from the
apartmeﬁ complex will increase the Main Street intersection traffic levels by at
most 1%. These estimates assume that the City of Burlington will adjust the

timing mechanisms of the traffic lights to best meet the needs of the intersection.

' The term "build" refers 1o the traffic conditions that will exist at the intersection foll llowing the
construction of the project. The term "no build" refers to the traffic conditions that will exist without
construction of the project.



T é;‘:)pcﬂants&ﬁxpert Mx}_f;{é}fﬁiifﬁitgsgﬁed thai ma 1990 "no buﬂd“
"buﬂd" case, the overall level of service at the mtersecﬁion was a "D." This
conclusion \%fas based on three determinaﬁons; '1) The east-west flow of traffic on
Main Street is a "C" 'grade; 2) The northbound traffic flow on South Prospect
Street is'a "I grade; 3) The south bound traffic on South Prospect Street is an

"EY grade.' Next, Mr. Alexander determined that both the "no build" and "build"

1995 grade would be an "E." The overall intersection delay in the "no build"

- e

scenario would bé 48 seconds; however; unexplainably, the delay would decrease
to 47.7 seconds in the "build" scenario. This conclusion wasv also based on two
determinations: 1) The east-west flow of tz‘affic on Main Street would equal an
"B gradé; 2) Both the northbound and southbound traffic on South Prospect
Street would equal an "F" grade. Mr Alexander’s determinations were'based on
the assumption that the preseﬁt timing mechanisms would rerﬁain in place, and'
not be adjusted by the City. |

We find that the traffic, résulting from the Project, will incfease the travfﬁc
at the intersection of Main Street and South Prospect Street by, at most, one
percent. The City of Burlington has long beén aware of the traffic problems
associated With_the intersection and has taken measures, and convtinues to take
measures, to deal with the problems. The possible one percent increase in traffic
stemming from the Project will have a de'minrimis affect on the traffic through the

intersection.
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ST T CONCLUSIONSOFEAWT T:=. .

A. Stipolations

1. | The parties stipulated and agreed at the hearing on December 17, 1991,
that the only issues in dispute regarding the Project u’nde% the applicable zoning
and planning criteria are: a) Whether stormwater run-off from the apartment

complex will "result in undue water .. . pollution." (Exh. 3C, Burlinglon Zoning

Code § 30(D)(1));

(b) Whether the apartment complex will "cause unreasonable traffic e e

.co"ngestion or unsafe conditions with respect to the use of highways." (Exh. 3C,
Burlington Zoning Code, § 30(D)(3)); |

(c) Wheiﬁér the Project- is "in substantial conformance with the [1985 City
of BurlingtCﬁ’é} mmﬁcipal dev.elopment plan." (Exh. BC, B‘uriingzon aning code §
30(D)(10)).
The parties élso addressed the issue of UVM’s rolé in the governance of sn;de.nt
conduct in the apartment complex. Appellees objected to the introduction of
testimony in regard fo this issue.

2. The parties stipulated, since these hearings are de novo, that all approﬁu
“als and conditions not contested at trial may be incorporated by reference in this
Opinion and Order, as if tried anew to this court.

3. Appellees, UVM and Novarr-Mackesey, and Appellant Burlington
- Country Club have stipulated that adequate fencing will be provided by appellees

along the southern boundary of UVM’s South Campus and the northern boundary

11
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of the Counﬁy Ciurb to commue throuah “the*wooded area and out f;_o 1}_1;3,U\!M

soccer flel , located to the east.

B. Project is Undereraduate and Graduai.evﬁousing:'

4. We conclude that the proposed apar(tment complex, (o be Ioéated on
Uni\jersity owned property in a district zoned UC, constitutes "student housing."
As such, appfoval for construction of the épariment complex is appropriale as a
condiiioﬁa} use ﬁnder § 11»(‘]‘3)(1)(6) of the Burlington Zoning Code. Section
11(b)(1.)(e)‘provides that a conditional use includes: B

College-owned or-directed activities and related activities of any

nonprofit educational institution conducted in structures owned or

operated by any such institution including . . . [t}he shelter and feed-

ing of the faculty, students and staff of any such institution.

Appellees, UVM and Nova'rr—};dackesey, érgue that the appropriate
Burlington Zoning Code provision under which the apartment complex should be
~ approved is § 11(B)(3). We disagree. Section 11(8)7(3) permits as a conditional |
use in the UC dzstnct "Apartment provided that . . . each unit has (2) exposures

. [and] each unit has two [exits]." Here, the apartﬁqent complex will be located
entirely on Ur;iversity owned property. Further, the apartment complex is de-
‘sigﬁe‘d to provide and will provide housivng for students. As such, it is clearly
housing for the students of UVM under § 11(B)(1)(e); as distinguished from apart-
ments in the UC district, constructed on non-University owned land; and designed

to house primarily nonstudents.
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5. As discussed herein; s studeni housing i the: UC zoné, all Rules-andfo o T

Regulations of UVM that govern on campus aclivities are appropriate and
applicable to the Project. The proposed housing is part of the UVM campus; it is
not just a community apartment complex.

C. Fair Housing Laws:

6. Following discussion at the hearing, Appellant CFRP’s counsel raised the
issue of the Project’s compliance with the IFair Housing Laws in its Post-Tria]
Memorandum asserting that there may be a violation.

. Student housing is not in itself exempt from Vermont's fair housing law, 9
V.S.A. § 4503. Section 9 V.S.A. § 4303(a)(1) provides:

It shall be unlawful for any person:

(a). To refuse to sell or rent, or refuse to negotiate for the sale

or rental of, or otherwise make unavailable or deny, a dwelling or

other real estate to any person because of the race, sex, age, marital

status, religious creed, color, national corigin or handicap of a person,

or because a person intends to occupy a dwelling with one or more

minor children, or because a person is a recipient of public assistance.
Housing preference on the basis of a person’s "stu‘dent” status is not, in itself, a
violation of 9 V.8.A. § 4503(a)(1). Consequently, we conclude that the proposed
construction of the student apartment complex is not in violation of Vermont’s fair
housing law. Novarr-Mackesey and UVM will be required, similar to any other

landlord of a nonexempt dwelling, to adhere to the requirements of 9 V.S.A. §

4503 when leasing the apartments to students.

13



7. At the conclusion of the hearing, the court ordered that appellees submit
a copy of the current draft ground lease with its post-trial memorandum. Upon
review of the draft ground lease, CFRI’s counsel, in its Post-Trial Reply Memo;
rahdum, noted that Article 3, Section 3.4, and Exhibit D of the drafliground lease
permits Novarr—}fvlackesey' and tenants of the Project to sublease (o non-UVM
students. |

As stated before, the Project constitutes student housing. As such, we
conciﬁde that-the stﬁdent apartments méy only be leased fo a tenant whose
purpose for living in the ?1‘oject is generally related to University purposes. All
tenants must be subjeét to the University’s Rules énd Regulations éppligab}e to on
campus activities.‘. The wbrding of the lease, however, .appear.s .app;’opriate. UvM
could probably provide housing for area schools and colleges by leasing current
dormitories, should they have excess space.

Throughcjut the hearing, Appellant CFRP expressed considerabls concern
regarding the pbtential noise and a}cohoi—rdatéd disturbances that may result from
students ﬁving in the Perect. Appellees have addressed these concerns by
agreeing to include a provision in all tenants’ leases subjecting each tenant to the
University’s drug and alcohol policies. Appellant now appears to object to the
possibility of nsﬁstudents living in the Project and the possibility of corresponding
fair housing concerns. As stated before, this Project as planned presents no fair

housing concerns, nor will the possible inclusion of non-UVM students in the
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long as appellees comply with 9 V-.S:A§~ ~

 Project presemt fer housig toncésns &
4503. Further, the lease provides that only in the case of a surplus of nonrented
units, may Novarr-Mackesey, as a last resort, rent (o nonstudents. Such subleases
are also subject to UVM’s approval. Any remaining concerns of appellant should
be adequately addressed by the application of all of the University’s Rules and
Regulations to all tenants, students and nonstudents, living in the Project.

E. Water Run-off:

‘8. We conclude that construction of the Project will "not result in undué™ 7
waler . . . pol]utioﬁ,”' Burlington Zoning Code, § 30(D)(1). The stormwater
management facilities will substantially reduce the stormwater run-off from the
University’s South Campus. This will benefit both the Burlington Country Club
and all ofher prdpérty owners downstream from}S'omh Campus.

The‘BurIingtOn Country‘ Club wants UVM to guarantee a dry #1 fairway for
golfers during and immediately following a rain storm. The Club’s First Hole has
never been dry under. these conditions and UVM does not need to make it so
now. Furthermore, fhe proposed stormwater management facilities should
substantially improve the conditions on the fairway. Water run-off will be reduced,
and the 15" culvert will more likely handle the flow in most conditions.

Finally, the stormwater management facilities will also have -a beneficial
impact on the water quality. The facilities will trap sediments and remove

pollutants.
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should be required to conduct studies to determine ﬁ'hélhet‘ existing stormwater
run-off contributes sigﬁificani]y to contamiﬁation downstream. In a.study conduct-
ed by the City of Burlington, six samples of water were tested for contamination in
the Englesby Ravi_ne.' Two of the six sités were two ponds located on the Country
Club property. One of such ponds, the nérth pond, receives run-off from the
South Campus. Five samples were taken from the north pohd: only one sample
showed the possibility of animal/human céntaminaiion; the other four sampie% ’
showed the pos.sibilz'.z’;y of animal éontaminationv only. This evidence is insufficient
to support a finding that the University be required to conduct a contamination
study prior to approval.
F. Blasting:

1\0. We conclude that there is no evidence to support appeHanté request
- that the court order that an independent qualified professional either participate
in the development of UVM’s blasting plan or such plan be subject to his/her
approval. Pursuént to the stipulation, failure to introduce evidence or brief the
issue adequa-tely constitutes a waiver by the appellants.
G. Traffic:

11. We conclude that the construction of the Project will "not cause uhréa-
sonable congestion or unsafe conditions with respect to the use of highways . .. ."

Burlington Zoning Code, § 30(D)(5). Appellants state that the evidence has

established that the Project will generate eight percent of the traffic proceeding
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~forth on:Seuth Prospéct from=(He pointof the Redstone D‘r}v’e’_\'géég?éﬁd-'.iﬁ}%:lbi_; P
traffic passing through the South Prospect - Main Street-intersection will be

increased by one percent. Thus, appellants argue that the Project will result in

unreasonable congestion. Appellants rely on In Re Pilgrim Partnership, 153 Vi
594, 572 A.2d909 (1990, for the principle that under Vermont law, the baddition
of any traffic to an intersection that isﬁ already failing violates the standard Qf
reasonableness. |

In In Re Pilorim Partnership, the Vermont Supreme Court affirmed the 7

denial of an Act 250 permit, in part because appellant had failecﬁ to meet the
criteria of 10 V.S A. § 6086(2)(5) (criterion 5), which is identical to § 30(D)(5) of
the Burlingtgﬁ Zoning Code. The court concluded that a demonstiraied increase

o in {r_afﬁé of 5 % pér day would ch{r‘ibut‘e to the traffic problem pi‘esenﬂy existing
and thus, criterion 5 was not met.

Appellants are correct ‘that the evidence presented establishes that eight
percent of traffic traveling nor.th on South Prospect Street from the Redstone
Driveway will consist of traffic fréni the Project. There was ﬁo evidence present-
ed, however, which establishes that there would be an eight percent increase of
traffic traveling north on South Prospect Street through the intersection of South
Prospect Street and Main Street. In fact, the evidence establishes only that there
would be at most a one percent increase of traffié through that intersection.

We condude that this estimated one percent increase in traffic will not

cause "unreasonable congestion or unsafe conditions” with respect to the intersec-
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tion"of South-Prospect Street-and MaiiSireet:: The ihtefSecton is @ major-artery

for traffic entering Burlington. The City and citizen’s groups have held many
meetings to formulate appropriate plans for alteration to the streets in the area.
Compared to other changes in traffic flow that affect the intersection, and will

continue to do so, the affect of this project is minuscule. No credible evidence

- suggests that the project will have anything but a de minimis affect on the traffic

for that intersection. By exercising i‘ts responsibility to periodically retime the
traffic control signalization as it deems most apprcpriate to ensure the most
efficient and safe passage through the intersection, the City can adequately
compensate ior the mmor inc?‘ease in traffic from the project.

12. The parties stipulated at the hearing that there is no issue for adjudica-
tion as to the traffic impact of the Projecﬁ at the in.tersecti;m of the Redstone
Driveway and South Prospect Street. -

H. Municipal Development Plan:

13. We conclude that the Project is "in substantial conformance with the

city’s municipal development plan,”" except to the extent that UVM and Novarr-

Mackesey did not intend to extend each of the University’s Rules and Regulations

and the enforcement of said Rules and Regulations to the student apartment

complex. See Burlington Zoning Ordinance § 30(D)(3). The parties stipulated at
the hearing that the City of Burlington’s 1985 Municipal Development Plan (1985

Plan) governs the Project.
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_Tirst, théProject does.noLinfringe on. the. 1985 Plan’s goal, 'That established...

néighborhood’s be maintained as predominantly residential and be protected from
incompatible land inlrusiéns.“ 1985 Plan at 1-3. The area of the proposed con-
struction is zoned UC, University Campus. As set forth in § 11(B)(1)(e) of the
Burlington Zoning Code, student housing is a conditional use permitted in the UC
district. The area surrounding the site of the préposed student apartments consists
of: 1) The neighbors to the east side of South Prospect Street, which are all UVM
student dormitories; 2) The neighbors to the west side of South Prospect SU@@T,
which are the Overlake Condominiums and other private residehces on an already
busy street. In addition, the area on which the Project will be constructed is zoned
to permit 23 uniitslpezﬂacre density, which is more than the approximate density of
the Pfoject. Cohsequenﬂy, 'we conclude that the construction of thé student
apartments 1S not an inz;ompatible land intrusion; the student apartments will have .
no significant impact on the residential character of that neighborhood.

Second, convstructionvof the Project is consistent with the 1985 Plan’s goal
that, "The vitality and quality of life and the character of exisﬁng neighborhoods
should be preserved, protected, and enhanced." 1985 Plan atkIV-Bv. Appellants
argue that the quality of life of the residents will be changed because of the
concentration of density. Appellants, however, failed to offer any persuasive
evidence as to how the .p;armitted deﬁsity would actually affect most of the

residents’ quality of life.
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7 EVIGGHEENAS prescied a5 10 the affect of the consriCtioRf the Picject 1.

on Mrs. Adams, a resident immediately {é the south ofthe Project. As (o her resi-
dence, there is a potential adverse impact because of the increase in traffic and
activities in the new parking lot and the p:‘loximily of this new student housing.

We conclude that UVM must ensure that there will be a substantial hedge (o
serve as an adequate buffer beiween the parking lo’t and Ms. Adams’ residence, in
order to decreése noise from the parking ldt and the student housing. Uﬁon |
appéneés compliance with this Opinion and Order, we conclude that there sho:&!"d
be ﬁ;inimai potential adverse impac{'dh Mrs. Adams’ residence.

Third, the construction of the Project is consistent with the 1983 Plan’s -
recommeﬁdafioﬁ that the City encourage the University's retention of open space.
1985 Plan at IV-8. The area in which the Projeét will be constructed perinits 40%
coverage.' The Project will equal only approximately 28% co?erage and is thus |
consistent with the 1985 Plan. The 1985 plan encourages retention of open space;
we conclude that it does not, however, incorporate a "no growth" pcﬂicy.

Fourth,-we conclude that the neighborhéo’d surrouﬁding (he site of the
Project was sﬁfficientl3f involved in the study and review of the p‘ro'posecrzi dévelop-
ment of the Project and related planning proposals. 1985 Plan at IV-24, IV-25.
The evideﬁce establishes that there were numerous public meetings regarding the
Project, which were well attended. There were approximatély five or six meetings

between UVM and the local Neighborhood Planning Assemblies (NPA). Further,

20




. Upon compliancewiththisOrder;-the proposed*apaﬂnrem‘ COmp ex wxil be

deemed (o be in conformance m{h the 1985 Plan. The court should review the
final version of the ground lease (o ensure that it complies with the requirements

of this opinion and is available to the parties for the purposes of review.

I. Waiver:

14. AS stated above, the parties stipulated at the beginning of the hearing
that the only issues in dispute were: traffic congestion and safety; stormwater ™
discharge and water quality; and, conformance of the Project with the 1985 Plan
Prior o thﬂ conci .»JO‘}‘CM the evidence. appellants raised the issues of the electy:-
cal utility lines and sewage lines ir: relation to the Project. Appellants were given
the opportunity to present evidence on these iésues, but upoﬁ coﬁsi eration, choé&
not to do so. Cbnsequenﬂy, we conclude that appellants have waived these issues ‘

on appeal from the decision of the Burlington ZBA and Burlington Planning

Commission and are subject to the parties’ prior stipulation.

Order
We hereby grant final ﬁlat and site plan approval under the Planned
Residential Development Regulations, consistent wit.h the Burlington Planning
Commission’s April 25, 1991, Decision, for the Project and conditional use
approval to UVM and Novarr—l\fiackésey to construct the Project, consistent with

the Burlington Zoning Board of Adjustment’s May 8, 1990, Decision. This approv-

22



~alis sub}ﬁci tﬁmsxouris TﬁmCW of *the fmal vmtmd 16235‘" exstcuted*bﬁmfscn

UVM and Novarr- Maci\esey which must comply with this Opinion and Order.

Dated in Burlinglon, Vermont, this2%day of February, 1992.

4 _ R
-den T. Bwan
Presiding Judge
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