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Report to the City Council

To:  CityCouncil  gafy (% - | &b
From: City Attorney Eileen Blackwood & Sr. Asst. City Attorney Gene Bergman
Date: February 6, 2013

'Re:  Communication from Preservation Burlington to Burlington Planning

Commission re: “Historic Building Materials Replacement Policy” dated
October 9, 2012

At its meeting on January 28, 2013, the City Council accepted a communication from the
president of Preservation Burlington to the chair of the Burlington Planning Commission
and referred it to this office with a report due back for the February 11, 2013 City
Council meeting. This is that report.

On October 9, 2012, the Planning Commission adopted a “Historic Building Materials
Replacement Policy”(attached) to provide guidance for the interpretation and
implementation of the city’s Comprehensive Development Ordinance’s § 5.4.8 (attached)
which contains the city’s historic building standards and gunidelines. Preservation
Burlington has expressed concern that the policy conflicts with the ordinance and state
zoning law.

It is our opinion that some parts of the policy, particularly those dealing with failed
historic building materials, provide appropriate policy guidance to staff about how to
apply the ordinance, while other parts, particularly those applying to non-failing historic
building materials, are beyond what is appropriate for a policy. If the Planning
Commission desires to enact these latter portions of the policy, an ordinance amendment
should be proposed. ‘ '

We have spoken with the chair of the Planning Commission and have advised the
Planning & Zoning Office and, through it, the Development Review Board and the
Design Advisory Board of our opinion. We have recommended that the objectionable
parts of the policy not be implemented and have also arranged to attend the commission’s
meéting on Tuesday, February 12, 2013. We expect at that time to discuss the specific
sections of the policy that are problematic and to continue working with the commission
to revise the policy and address an ordinance amendment, if the commissioners so desire.

The programs and services of the City of Burlington are accessible fo people with disabilities.
For disability access information for the City Attorney's Office, please call 865-7121 (TTY information - 865-7142).




If you would like further follow-up after we meet with the commission, we would be
happy to provide it. '

cc:  Burlington Planning Commission
Matthew Viens, President of Preservation Burhngton _
- David White, Director of Planning & Zoning
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Historic Building Materials Replacement Policy

The Buriington Planning Commission has developed the following policy with regard fo the replacement of traditional building
materials on historic buildings. This policy is intended to be used by City staff, the Design Advisory Board, and the
Development Review Board in reviewing zoning permit applications for conformance with the requirements of Burlington
Comprehensive Development Ordinance Sec. 5.4.8 (b). ' ‘

. Burlington is blessed with an extensive collection of older buildings. When taken together these buildings define the
distinctive character of the city and its neighborhoods, and tell a rich story about it’s past.

A building’s historic character is far more than just how it looks or who may have lived there. The historic character of a
building is also defined and expressed through the original materials used to construct it and the craftsmanship therein.
This is.especially important here in Burlington where many of these traditional materials provide a direct connection to
significant historical events, industries, economic movements and individual craftsmanship. Examples include slate that
may have been quarried locally and is representative of a significant Vermont industry and related developmental
influences throughout the Champlain Valley; or windows siding, trim and ornamentation manufactured by local
craftsmen out of local materials right here on Burlington’s waterfront. As these historic materials are replaced over
time, the historic character of the building is diminished and the story about these past industries and craftsmen fade.
As a result it is best to retain, through ongoing repair and maintenance, these materials as long as possible.

While the City has a real interest in limitiﬁg this loss — from a range of historic, economic, and sustainable practice
perspectives, the Commission recognizes that many historic buildings have fallen into disrepair and as a result the cost-
effectiveness of repairing and retaining original materials is often in question. Additionally, the Commission believes
that a variety of cost-effective and tested substitute materials are available that are safe, functional, and visually
compatible with traditional materials and the historic character of a building. '

It is therefore the Commission’s intent in overseeing the application of the Burlington Comprehensive Development
Ordinance (CDO), that the review of zoning permit applications should be focused on retaining the visual characteristics
of a building’s architectural design (such as retaining and respecting traditional mass, scale, spatial relationships,
orientation, and architectural features) rather than the specific materials used. As such, when applying and interpreting
the requirements of Sec. 5.4.8 (b) with regard to zoning permit applications that involve the replacement of traditional
building materials on historic buildings, property owners should be afforded flexibility with regard to:

e the removal of failing original exterior materials on a historic building; and,
e the selection and use of replacement and substitute materials provided: -

e the utmost care is taken to minimize damage to the building in removing the original exterior
‘materials; : '

s that distinctive architectural features of a building are retained; and,
e that the visual appearance of the building to the average person is maintained with regard to

characteristics of design, dimensions, texture, mass, scale, spatial relationships, and orientation.
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approved by the DRB provided it also finds that such facilities are being co-located
“with other existing utility facilities or are otherwise shielded from public view.

(g) Abandonment and Removal:

At the time of submission of the application for a wireless telecommumcatmn facility the
applicant shall submit an agreement and financial surety in a form suitable to the city
attorney to remove all antennas, driveways, structures, buildings, equipment sheds,
lighting, utilities, fencing, gates, accessory equipment or structures, as well as any tower
used as a wireless telecommunication facility if such facility becomes technologically
obsolete or ceases to perform its originally intended function for more than twelve
consecutive months. Upon removal the property shall be restored to its previous
condition.

Sec. 5.4.8 Historic Buildings and Sites

The City seeks to preserve, maintain, and enhance those 'aspects of the city having historical,
architectural, archaeological, and cultural merit. Specifically, these regulations seek to
acineve the followmg goals:

e To preserve, maintain and enhance Burlington’s historic character, scale, archltectulal
integrity, and cultural resources;

e To foster the preservation of Burlington’s historic and cultural resources as part of an
attractive, vibrant, and livable community in which to live, work and visit;

e To promote a sense of community based on understanding the city’s historic growth
and development, and mamtammg the city’s sense of place by protecting its historic
-and culturalresources; and,. - -

J To.prbmote the adaptive re-use of historic buildings and sites.
(a) Applicability:

These regulations shall apply to all buildings and sites in the city that are listed, or '
eligible for listing, on the State or National Register of Historic Places. ‘

As such, a building or site may be found to be eligible for listing on the state or national
register of historic places and subject to the prov151ons of this section if all of the
following conditions are present:

1. The building is 50 years old or older;

2. The building or site is deemed to possess significance in illustrating or interpreting
_the heritage of the City, state or nation in history, architecture, archeology,
. technology and culture because one or more of the following conditions is present:

A. Association with events that have made a significant contribution to the broad
patterns of history; or, ‘ ' :

- ——B: Associationwith-the-lives-of persons significant in the past; or,

C. Embodiment of distinctive characteristics of a type, period, or method of
construction, or representation of the work of a master, or possession of high
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artistic values, or representation of a significant or distinguishable entity whose
- components may lack individual distinction; or,

D. Mainfenance of an exceptionally high degree of integrity, original site orientation
and virtually all character defining elements intact; or,

E. Yielding, or may be likely to yield, information important to prehistory; and,

3. The building or site possess a high degree of integrity of location, design, settmg,
materials, workmanship, feeling, and association

(b) Standards and Guidelines:

{ , shall be used n the review of all appl1cat1ons
mvolvmg historic bu11dmgs and site b the provisions of this section and the
requirements for Design Review in 7 . The Secretary of the Interior’s
Standards are basic principles created to he p preserve the distinctive character of a
historic building and its site. They are a series of concepts about maintaining, repairing
and replacing historic features, as well as designing new additions or making alterations.
These Standards are intended to be applied in a reasonable manner, takmg nto
consideration economic and technical feasibility.

1. A property will be used as it was historically or be given a new use that requires
minimal change to its distinctive materials, features, spaces, and spatial relationships.

2. The historic character of a property will be retained and preserved. The removal of
distinctive materials or alteration of features, spaces, and spatial relationships that
characterize a property will be avoided.

3. Each property will be recognized as a physical record of its time, place, and use.
“Changes that create a false sense of historical development, such as adding
conjectural features or elements from other historic properties, will not be undertaken.

4, Changes to a property that have acquired historic significance in their own right will
be retained and preserved.

5. Distinctive materials, features, finishes, and construction techniques or examples of
craftsmanship that characterize a property will be preserved. -

6. Deteriorated historic features will be repaired rather than replaced. Where the severity
of deterioration requires replacement of a distinctive feature, the new feature will
match the old in design, color, texture, and, where possible, materials recognizing that
new technologies may provide an appropriate alternative in order to adapt to ever
-changing conditions and provide for an efficient contemporary use. Replacement of
missing features will be substantiated by documentary and physical evidence.

7. Chemical or physical treatments, if appropriate, will be undertaken using the gentlest
means possible. Treatments that cause damage to historic materials will not be used.

8. Archeological resources will be protected and preserved in place. If such resources
must be disturbed, mitigation measures will be undertaken.
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(©)

(d)

9. New additions, exterior alterations, or related new construction will not destroy
historic materials, features, and spatial relationships that characterize the property.
‘The new work shall be differentiated from the old and will be compatible with the
historic materials, features, size, scale, and proportion, and massmg to protect the
integrity of the property and its environment.

10.New additions and adjacent or related new construction will be undertaken in such a
manner that, if removed in the future, the essential form and integrity of the historic
property and its environment would be unimpaired.

Additional information can be found at:
http:/fwww.cr.nps.gov/hps/tps/standguide/rehab/rehab_standards.him.

Demoliﬁdri by Neglect:

No owner of a historic building, or lessee who is obligated by lease to maintain and repair
such a structure (other than the interior), shall allow, cause, or permit the structure to '
suffer or experience demolition by neglect. Examples of such disrepair and deterioration
include, but are not limited to, the following:

1. Deterioration of walls or other vertical supports; walls, partitions or vertical supports
that split, lean, list, or buckle, thus jeopardizing structural integrity;

Deterioration or inadequate foundations that jeopardize structural integrity;
Deterioration of roofs, ceilings, or other horizontal members; '
Deterioration of fireplaces or chimneys;

Deterioration or crumbling exterior stucco or mortar;

AR O

Ineffective waterproofing of exterior walls, roof or foundations, mcludlng broken
windows or doors;

7. Lack of weather protection that jeopardizes the structural integrity of walls, roofs,
plumbing, electricity, or overall structural integrity, including lack of pamt lack of
adequate heating, and lack of adequate ventilation,

8. Vandalism caused by lack of reasonable security precautions; and/or

9. Deterioration of any feature so ‘as to create a hazardous condition that could require
demolition for public safety.

In such cases, the building inspector shall notify the property owner of any violation of
this section. Such person shall have sixty (60) days to remedy any such violation. In the
event the violation is not corrected within sixty (60) days of notification, the city shall be
authorized to perform all repairs necessary to correct the violation and to place a lien on
the property for the costs of such repairs and reasonable administrative and legal fees
incurred.

Demolition of Historic Buildings:

The purpose of this subsection is:
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To discourage the demolition of a historic building, and allow full consideration of
“alternatives to demolition, mcludmg rehabilitation, adaptive reuse, resale, or
relocation;

Provide a procedure and criteria regarding fhe consideration of a proposal for the
demolition of a historic building; and,

To ensure that the commumty is compensated for the permanent loss of a historic
resource by a redevelopment of clear and substantial benefit to the community,
region or state.

1. Application for Demolition.

For demolition applications involving a historic building, the applicant shall

submit the followmg materials in addition to the submission requirements

specified in

A. Areport from a licensed engineer or architect who is expenenced in
rehabilitation of historic structures regarding the soundness of the structure
and its suitability for rehabilitation;

B. A statement addressing compliance with each applicable review standard for
demolition;

C. Where a case for economic hardship is clalmed an economic feasibility report
prepar ed by an a;rchltect developer, or appraiser, or other person experienced
in the rehabilitation and adaptive reuse of historic structures that addresses:

(i) the estimated market value of the property on which the structure lies,
both before and after demolition or removal; and,

(i) the feasibility of rehabilitation or reuse of the structure proposed for
demolition or partial demolition;

D. A redevelopment plan for the site, and a statement of the effect of the
proposed redevelopment on the architectural and historical qualities of other
structures and the character of the neighborhood around the sites; and,

E. Elevations, drawings, plans, statements, and other materials which satisfy the
submission requirements specified in . for any replacement structure or
structures to be erected or constructed pursuant to a development plan. '

2.  Standards for Review of Demolition. _
ture shall only be approved by the DRB pursuant to
5 for Conditional Use Review and in accordance

o with the followmg standards: ‘

A. The structure proposed for demolition is structurally unsound despite ongoing
efforts by the owner to properly maintain the structure; or,

B. The structure cannot be rehabilitated or reused on site as part of any
economically beneficial use of the property in conformance with the intent
and requirements of the underlying zoning district; and, the structure cannot
be practicably moved to another site within the district; or,
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C.

The proposed redevelopment of the site will provide a substantial community-
wide benefit that outweighs the historic or architectural significance of the
building proposed for demolition.

And all of the following:

D.

The demolition and redevelopment proposal mitigates to the greatest extent
practical any impact to the historical importance of other structures located on
the property and adjacent properties;

All historically and architecturally important design, features, construction
techniques, examples of craftsmanship and materials have been properly
documented using the applicable standards of the Historic American Building
Survey (HABS) and made available to historians, architectural historians and
others interested in Burlington’s architectural history; and,

The applicant has agreed to redevelop the site after demolition pursuant to an
approved redevelopment plan which provides for a replacement structure(s).

(i) Such a plan shall be compatible with the historical integrity and
enhances the architectural character of the immediate area,
neighborhood, and district;

(i) Such plans must include an acceptahle timetable and guarantees which
may include performance bonds/letters of credit for demolition and
completion of the project; and, '

(iii) ' The time between demolition and commencement of new construction -
generally shall not exceed six (6) months.

ThlS requlrement may be waived if the applicant agrees to deed restrict the

. property to provide for open space or recreational uses where such a

restriction constitutes a greater benefit to the community than the property’s

. redevelopment.

3. Deconstruction: Salvage and Reuse of Historic Building Materials.

The applicant shall be encouraged to sell or reclaim a structure and all historic
building materials, or permit others to salvage them and to provide an opportunity
for others to purchase or reclaim the building or its materials for future use. An
applicant may be required to advertise the availability of the structure and
materials for sale or salvage in a local newspaper on at least three (3) occasions
prior to demohtlon

Sec. 5. 4.9 Brownfield Remediation

The City of Burlington encourages the remediation and redevelopment of brownﬁeld sites
through the waiver or modification of the requir ements of this ordinance in situations where

~ development otherwise authorized by the underlying zoning is constrained due to the
presence of surface and subsurface contamination. Specifically, these regulations seek to
achieve the following goals:
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